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BEFORE THE PUBLIC SERVICE OF THE STATE OF MONTANA 
DEPARTMENT OF PUBLIC SERVICE REGULATION 

IN THE MATTER Of The Application 
For a Declaratory Ruling On The 
Commission's Jurisdiction Of The 
Rates, Terms And Conditions For 
The Use Of Public Utility Facil­
ities By Cable Television Operators 

DOCKET NO. 6705 

ORDER NO. 4642 

On August 10, 1979, the Montana Power Company (MPC) applied 

to the Commission for a declaratory ruling that the Corr~ission 

"has jurisdiction of the rates, terms and conditions for the 

joint use of public utility facilities by non-utility Cable Tele-

vision operators." 

Mountain Bell intervened in support of the petition; Montana-

Dakota Utilities, Inc., Tele-Communications, Inc., the Montana 

Cable Television Association, Inc. and Teleprompter Corporation 

intervened in opposition to the petition. 

A hearing was held on October 23, 1979, and all parties sub-

mitted briefs. 

DECISION 

The petition for declaratory ruling is denied. The Co~nis-

sion finds that the Montana statutes which gjve the Commission 

its general authority to regulate the rates and servicPR of 

public utilities do not give it the authority to regulate rates 

and conditions for the use of a utility's facilities by Cdble 

television operators in the manner described in this Docket. 
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REASON FOR DECISION 

In support of their position, MPC and Mountain Bell place 

heavy reliance on a number of statutes in Title 69, MCA, which 

refer to service rendered ''in connection with" a public utility, 

6 9 - 3- 2 0 1, 6 9 - 3- 3 0 5 ( 1 ) ( a ) , 6 9- 3- 3 0 1 (1 ) , G 9- 3- 3 0 6 , MCA . 

Should the Commission accept the very broad interpretation 

of the phrase ''in connection with" urged by MPC and Mountain 

Bell, virtually every activity of a public utility would be sub-

ject to this Conunission' s jurisdiction. Such an interpretation 

would be contrary to the Montana Supreme Court's decision in 

State ex rel. Mountain States Telephone & Telegraph Company vs. 

District Court, 160 Mont. 443, 503 P.2d 526 (1972), which drew a 

distinction between a utility's "1->ublic function" and its privvt~ 

function, noting that ''yellow pages advertising is outside Moun­

tain States' area of public service." 160 Mont. at 448. 

MPC and Mountain Bell further argue that because the poles 

are "dedicated to public use," cable television attAchments must 

necessarily be considered a utility service subjecL to the 

Commission's ratema}:ing jurisdiction. Tho commission cannot 

agree with this interpretation. The Montana statute defining 

public utilities speaks in terms of the kinds of services of­

fered; it is the Commission's interpretation of this statute that 

whether a utility's activities are subject to Commissic!l -juris­

diction depends primarily on whether they are in connection with 

provision of the enumerated services in 69-3-101, MCA. 

MPC alleges that pole attachments are similar to services 
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previously denot8d "utility services" because only utilities have 

poles available. The Commission agrees with HDU that t.his fac-

tual all<2gation should not be considered in the absence of 

supporting evidence. In any case, an affirmative determination 

would not be dispositive of the issue. 

Finally, the Commission agrees with intervenors' point that 

pole attachments lack an essential element of utility service, 

which is the requirement to serve. City of Polson vs. yubli~ 

Service Commission, 155 Mont. 464, 473 P.2d 508 (1970:. Util-

i ties are under no legal duty to provide pole attachmr~nts for 

cable television operators; in fact, it is possible that such 

attachments might be ordered removed should they ever interfere 

with a utility's ability to provide utility service. 

ln sununary, the Commissi.on finds that neither the statutes 

which establish its authority nor the court cases interpreting 

those statutes grant jurisdiction over rates and conditions of 

service for pole attachments to utility poles by cable television 

operators. 

3 



. . 

• 
DOCKET NO. 6705, ORDER NO. 4642 

BY ORDER OF TilE MONTANA PUBLIC SERVICE COMMISSION. 

1\TTEST: 

GEORGE TURM.l\N, Commissioner 
(Voting to Concur) 

---11~-z~lc ;2-c.) .. ~ r:.~ltcc~ .. 
'Ma~ellne L. Cott?ITI. 
Secretary 

(SEAL) 

NOTE: You may be entitled to judicial review of the final 
decision in this matter. If no Motion for Reconsider­
ation is filed, judicial review may be obtained by 
filing a petition for review within thirty (30) days 
from the service of this order. If a Motion for Recon­
sideration is filed, a Commission order is final for 
purpose of appeal upon the entry of a ruling on that 
motion, or upon the passage of ten (10) days following 
the filing of thdt motion. cf. the Montana Adminis­
trative Procedure Act, esp. Sec. 2-4-702, MCA, and 
Co~~ission Rules of Practice and Procedure, esp. 38-
2.2(64)-P2750, ARM. 
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