Service Date: July 30, 1993

DEPARTMENT OF PUBLI C SERVI CE REGULATI ON
BEFORE THE PUBLI C SERVI CE COW SSI ON
OF THE STATE OF MONTANA

* * * * *

IN THE MATTER O THE JO NT APPLI CATI ON ) UTILITY DI VI SI ON
OF GTE NORTHWEST | NCORPORATED AND )
Cl TI ZENS TELECOVMUNI CATI ONS COVPANY OF ) DOCKET NO 93.7.30
MONTANA FOR APPROVAL OF THE TRANSFER OF )

)

THE EUREKA, LI BBY AND TROY EXCHANCES. ORDER NO. 5731

PROTECTI VE ORDER

On July 16, 1993 GIE and Citizens Tel ecommuni cati ons Conpany
of Montana (Citizens) filed a Joint Application for Approval of
Transfer, of GIE's Montana tel ephone properties to Citizens,

i ncluding the Eureka, Libby and Troy exchanges. This filing has
been designated Docket No. 93.7.30. Also on July 16, 1993 GIE
and Citizens filed a joint notion for a Protective O der.

The Montana Public Service Comm ssion (Conm ssion) considers
it appropriate to issue a Protective Order, to provide a proce-
dure for balancing the public's right to know agai nst the provid-
ing party's right to nondi sclosure of confidential trade secret
information. This Oder affords interested parties an opportuni -
ty to challenge the proprietary designation. 1In issuing this
Order, the Conm ssion is not deciding or expressing any opinion
as to whether the subject information is or is not confidenti al
trade secrete information under Montana | aw.

Based upon the foregoing, the followng Protective O der,
shall be in effect with respect to information clainmed to be of a

trade secret nature submtted by any party in Docket No. 93.7.30
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(hereinafter, "providing party" or "providing parties"):

1. Proprietary Information. Al docunents, data and

i nformation, furnished pursuant to any interrogatories or re-
guests for information, subpoenas, depositions, other nodes of

di scovery, or pursuant to Comm ssion order, or otherw se submt-
ted to the Conmi ssion or intervenors in this docket, that are
clainmed to be of private, privileged or confidential nature shal
be only furnished pursuant to the terns of this Order, and shal
be treated by all persons accorded access thereto pursuant to
this Order as constituting private, confidential or privileged
comercial and financial information (hereinafter referred to as
"Proprietary Information") and shall neither be used nor dis-

cl osed except in accordance with this Oder. Al material
claimed to be Proprietary Information nust be marked with an
appropriate designation and submtted to the Conm ssion on yell ow
paper so that it is easily identified for filing purposes.

2. Terns of Disclosure. Proprietary Information nmade

avai l abl e pursuant to this Order shall be given solely to counse
for the parties, the Conm ssion and Comm ssion staff, and shal
not be used or disclosed except for the purposes of this docket,
or as otherwi se permtted by subsequent Conm ssion order.
Counsel may aut horize access to confidential information by that
party's experts as foll ows:

(a) Five (5) days witten notice (counted fromthe date of

recei pt by the providing party) shall be given to the party that
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produced the Proprietary Information. The notice shall contain
the nane, title, job description, description of previous posi-
tions and experience, and area of expertise of any person to be
gi ven access to such information. Any such expert may be an

enpl oyee of a party, provided that such enployee's duties are
solely dedicated to regulatory activities on behalf of the party,
and such enployee's duties are not related to marketing or
strategic planning of conpetitive products or services, including
t hose provided by any party to this proceeding.

(b) If it is the good faith position of the party that
produced the Proprietary Information that the designated person
shoul d not be given access to the information, that party nust
respond to the notice wwth a witten objection.

(c) |If the party that proposed the access be given to the
desi gnat ed person does not receive witten objection by the party
t hat produced the Proprietary Information within five (5) days
after receipt of the witten notice, counsel for that party shal
be aut horized to provide access to the information to the desig-
nat ed person.

(d) If the party that produced the Proprietary Information
objects to access by the designated person to Proprietary Infor-
mation, the party that requested such access and the party that
produced the information shall attenpt to resolve the objection.

|f these parties are unable to resolve the objection, either of

them may apply to the Comm ssion for ruling as to the access
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proposed. In that event, access to the information shall not be
given to the designated person, pending resolution of the objec-
tion by the Conm ssion.

(e) The standard to be applied by the Conmi ssion in deter-
m ning a question of expert access to Proprietary Information
shal | be whether access by the individual in question wuld be
reasonably likely to jeopardize the confidential nature of the
informati on sought. A party dissatisfied with a decision of the
Comm ssion may appeal to the District Court, and, pending appeal,
the information shall not be disclosed to the designated person.

(f) Any nenber of the Public Service Conm ssion, and any
menber of its staff, the Montana Consumer Counsel (MCC), and any
menber of his staff, may have access to any Proprietary Informa-
tion made avail able pursuant to this Order and shall be bound by
the ternms of this Oder

3. Nondi scl osure Agreenent. Prior to giving access to

Proprietary Informati on as contenplated in Paragraph 2 above,
counsel for the party seeking review of the Proprietary Infornma-
tion shall deliver a copy of this Order to such person, and prior
to disclosure such person shall agree in witing to conply with
and be bound by this Oder. |In connection therewith, Proprietary
I nfformati on shall not be disclosed to any person who has not

si gned a nondi scl osure agreenent in the formwhich is attached
hereto and incorporated herein as Exhibit "A " The nondi scl osure

agreenment (Exhibit "A") shall require the person to whom di scl o-



DOCKET NO. 93.7.30, ORDER NO 5731 5

sure is to be nade to read a copy of this Order and certify in
witing that they have reviewed the sane and have consented to be
bound by its terns. The agreenent shall contain the signatory's
full name, permanent address and enpl oyer, and the nanme of the
party with whomthe signatory is associated. Such agreenent

shall be delivered to counsel for the providing party and the
Conmmi ssi on.

4. Delivery of Docunentation. Were feasible, Proprietary

Information will be marked as such and delivered to appropriate
counsel. In the alternative, the Proprietary Information nmay be
made avail abl e for inspection and review by counsel, staff and
experts at a tinme and place nmutually agreed on by the parti es,
unl ess otherw se directed by the Public Service Conm ssion.

5. Chall enge to Confidentiality. This O der establishes a

procedure for the expeditious handling of information that the
providing parties claimis confidential; but it shall not be
construed as an agreement or ruling on the confidentiality of any
such information. A party to this proceeding or other interested
person or entity with proper standing, or the Comm ssion on its
own notion, may chall enge the providing party's claimof confi-
dentiality at any tinme. Any such Petition or Mtion nust be
served upon the providing party, and the providing party may file
a response or objection wthin 14 days thereafter. The providing
party's response may al so request a hearing or oral argunent

before the Comm ssion, including its grounds for such request.
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(a) In the event that the parties are unable to agree that
certain docunents, data, information, studies or other matters
constitute private, confidential or privileged commercial and
financial information, the entity objecting to the proprietary
claimshall forthwith submt the matter to the Commi ssion for its
review. Wen the Conmi ssion rules on the question of whether any
docunents, data, information, studies or other matters are
Proprietary Information, the Conm ssion will enter an order
resol ving the issue.

(b) Any party or appropriate person or entity (as descri bed
above) may seek by appropriate pleading to have docunents that
have been designated as Proprietary Information in accordance
with this Oder, renoved fromthe protective requirenments of this
Order and placed in the public record. If the confidenti al
nature of this information is so chall enged, resolution of the
i ssue shall be made by a Hearing Exam ner and/or the Conmm ssion
after consideration of briefs and/or proceedings in canera, which
shal | be conducted under circunstances such that only those
persons duly authorized hereunder to have access to such Propri-
etary Information shall be present. The record of any such in
canera hearings shall be marked "CONFI DENTI AL- - SUBJECT TO PROTEC-
TI'VE ORDER I N DOCKET NO. 93.7.30." It shall be transcribed only
upon agreenent of all participating parties or by order of the
Hearing Exam ner or the Conm ssion; and in that event shall be

separately bound, segregated, sealed, and withheld frominspec-
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tion by any person not bound by the ternms of this Order, unless
and until released for the restrictions of this Order through
agreenent of the parties or pursuant to an order of the Hearing
Exam ner or the Conmm ssion. The Court Reporter shall also be
required to sign an Exhibit "A " 1In the event that the Hearing
Exam ner or the Comm ssion should rule in response to such a

pl eadi ng that any information should be renoved fromthe protec-
tive requirenents of this Order, the parties shall not disclose
such information or use it in the public record for a period of
seven (7) business days, thereafter so that the providing party
shall be afforded a reasonable opportunity to seek a stay or

ot her appropriate relief.

6. Seal. While in the custody of the Conm ssion and MCC,
mat erials subject to this order shall be marked " CONFI DENTI AL- -
SUBJECT TO PROTECTI VE ORDER I N DOCKET NO. 93.7.30," and due to
their private nature they shall not be considered as records in
t he possession or retained by the Conm ssion or MCC within the
meani ng of the open neetings or public records statutes.

7. Use in Pleadings, Briefs, etc. Were references to

Proprietary is required in pleadings, briefs, argunment or no-
tions, it shall be by citation to title or exhibit, nunber or
sonme ot her nonconfidential description. Any further use or
substantive reference to Proprietary Information shall be placed
in a separate section of the pleading or brief and submtted to

t he Conm ssion under seal. This sealed section shall be served
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only upon counsel (one copy each) who have signed an Exhibit "A "
Al the protections afforded in this Oder apply to nmaterials
prepared and distributed pursuant to this paragraph.

8. (a) Use in Conmission Orders. The Hearing Exam ner or

the Conm ssion will attenpt to refer to Proprietary Information
in only a general or conclusionary form and to the greatest

extent possible, will avoid reproduction Proprietary Information

in any decision or ruling. If it is necessary to discuss Propri -
etary Information in greater detail, it shall be placed in a
separate section of the Order under seal. This sealed section

shal |l be served only on counsel of (one copy each) who have
signed an Exhibit "A. "™ Counsel for other parties shall receive
the cover sheet to the sealed portion and nmay review the seal ed
portion on file with the Comm ssion after signing an Exhibit "A"

(b) Sunmary for Record. |If deened necessary by the

Comm ssion, the providing party shall prepare a witten sumrary
of the Proprietary Information referred to in the decision or
order, for placenent on the public record.

9. The Conmi ssion and its counsel and staff, and the MCC
and its counsel and staff, should be bound by the terns of this
O der.

10. Seqgregation of Files. Al Proprietary Information

filed with the Commi ssion will be sealed by the Comm ssion,
segregated in the files of the Comm ssion, and withheld from

i nspection by any person not bound by the ternms of this O der,
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unl ess such Proprietary Information is released fromthe restric-
tions of this Order either through agreenment of the parties, an
order of the Comm ssion or an order of a Court having jurisdic-
tion. Al witten Proprietary Information com ng into the
possession of the MCC under this Oder, may be retained by himin
his office files, but shall be withheld frominspection by

ot hers, except for his staff and his counsel, unless rel eased by
agreenent, an order of the Comm ssion and/or an order of a court.

11. Preservation of Confidentiality. Al persons who may

be entitled to receive, or who are afforded access to any Propri -
etary Information by reason of this Order shall neither use nor
di scl ose the Proprietary Information for purposes of business or
conpetition, or any purpose other than those described in Para-
graph 2 above, and then solely as contenpl ated herein, and shal

t ake reasonabl e precautions to keep the Proprietary Information
secure and in accordance with the purpose and intent of this

O der.

12. Reservation of Rights. The persons hereto affected by

the terns of this Protective Order retain the right to question,
chal I enge, and object to the adm ssibility (in any proceedi ng
before the Comm ssion or other appropriate body) of any informa-
tion furnished under the ternms of this Protective Order on the
grounds of relevancy or materiality.

This Order shall in no way constitute any wai ver of the

rights of any interested party or entity to contest any assertion



DOCKET NO. 93.7.30, ORDER NO 5731 10

or finding on the right of privacy, confidentiality or privilege,
and to appeal any such determ nation of the Conm ssion.

13. Anmendnent or Mdification. The Conm ssion retains

jurisdiction of this matter and may alter or amend these provi-
sions, upon notion by an appropriate party or entity and reason-
abl e notice.

Done and Dated this 29th day of July, 1993 by a vote of 5-0.
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BY ORDER OF THE MONTANA PUBLI C SERVI CE COVM SSI ON
BOB ANDERSQON, Chair man
BOB ROV, Vice Chairnman
DAVE F| SHER, Conmm ssi oner
NANCY MCCAFFREE, Conm ssi oner
DANNY OBERG Conmi sSi oner
ATTEST:
Kat hl ene M Ander son
Conmi ssi on Secretary
( SEAL)
NOTE: Any interested party may request the Conm ssion to
reconsider this decision. A npbtion to reconsider mnust

be filed within ten (10) days.

See 38. 2.4806, ARM



EXH BIT "A"

| have reviewed the foregoing Protective Order in Docket No.
93.7.30, dated July 29, 1993, and agree to be bound by the terns

and conditions of such order.

Si gnature

Typed or Printed Nane

Resi dence Address

Enpl oyer or Firm

Busi ness Address

Party

Dat e



