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MEMO 

February 18, 2005 ------To: Commissioners, Martin, Kate 
From: Mike Lee 
Re Mid-Rivers Cellular ETC Petition: Docket No. 2003.8.105 

Introduction and Procedural Background 

MASTER FILE 

Cable & Communications Corporation d/b/a Mid-Rivers Cellular (MRC) 

petitioned the Montana Commission (MPSC) on August 5, 2003 for designation 

throughout its service area as an eligible telecommunications carrier (ETC).
1 

Intervention petitions were received on October 3, 2003 from the following 

parties: the Montana Consumer Counsel (MCC), the Montana Independent 

Telecommunications Systems (MITS), Montana Telecommunications Association 

(MTA), Range Telephone Co-op, (RTC) and Ronan Telephone Company. 

A summary of the extensive procedural history for this docket follows. A 

procedural order was issued October 28, 2003 setting a February 11, 2004 hearing date. 

MRC filed on November 7, 2003 to both revise the hearing date and to hold public 

hearings at various sites throughout its service region. Pursuant to the procedural 

schedule, MITS, MTA and the MPSC staff served discovery upon MRC. Disputes then 

arose over non-responses to discovery, including MTA's November 20, 2003 motion to 

compel responses. MRC motioned on November 24, 2004 for an order from the MPSC 

that sets a briefing schedule and a hearing date to address MT A's motion to compel data 

responses. MITS filed on December 2, 2003 a motion to compel data responses. MRC 

filed on January 22, 2004 its response brief to the motions ofMITS and MTA. MTA 

filed on February 13, 2004 for a 30-day suspension of the procedural deadlines. MITS 

also filed on February 13, 2004 its motion to stay or suspend this proceeding. MITS then 

1 MRC's cellular petition appeared to regard analog services. (DR MITS -008(a)) MRC 
explained later that its application was to provide digital PCS wireless service (DR PSC -
016(c)). MCC asserts that there is no difference between cellular and PCS services, just 
differences in frequencies and federal licenses. (DR PSC -027(c)) MRC also responded 
that its current cellular service is analog. (DR PSC -021 (a)) 
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filed on February 17, 2004 its reply to MRC's response to MITS' earlier motion to 

compel. MRC filed on February 24, 2004 its objection to MTA's motion. MTA filed its 

reply brief in support of motions to compel data responses. MRC filed on March 12, 

2004 its objection to MITS' motion to stay or suspend proceedings. On April22, 2004 

the MPSC noticed a May 18, 2004 oral argument on discovery disputes. In an April 28, 

2004 Notice of Commission Action the MPSC denied motions to stay or suspend this 

ETC proceeding. MITS, MTA and MRC filed on May 19, 2004 a stipulation to vacate 

the May 18, 2004 oral argument on motions to compel data responses. In a July 21, 2004 

Notice of Staff Action the MPSC amended the procedural schedule and established an 

October 27, 2004 hearing date. The MCC filed on September 15, 2004 both a motion to 

file testimony and the prefiled direct testimony of Mr. Allen Buckalew. A Notice of 

Public Hearing was issued on October 12, 2004 and a hearing was held October 27, 2004 

in Miles City. Initial Briefs were filed on December 17, 2004 by MRC, the MCC, MITS 

and MTA. Post-hearing Reply Briefs were filed on January 28, 2005 by the same four 

parties. 

Although most post-hearing Memos are limited to the evidentiary record, this 

proceeding calls for a different approach. As MRC opted, at hearing, to have the full 

Commission decide its case, I have included a summary of the briefs, in addition to the 

usual evidentiary record. As it is always advisable to review the source material, we can 

also route the application, testimony, discovery, transcript and the briefs if desired. 

The below summarizes MRC's application and the MCC's testimony. MRC's 

responses to the data requests (e.g., DR PSC) ofMTA, MITS and the MPSC are included 

along with cites to the transcript (TR). A summary of the briefs follows. I conclude the 

Memo with a discussion. There are four attachments to this Memo: 1) Section 214(e), 2) 

The FCC's ETC rules (54.201 through 54.207), 3) part of the MPSC's Final Order in 

Western Wireless D2003.1.14 and 4) a glossary of acronyms used in this Memo. 

Applicant 

MRC 

MRC did not submit prefiled direct testimony. MRC's August 6, 2004 Petition 

contains the following assertions in support of its request to be designated an ETC. The 

2 
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MRC licensed service area includes certain of Mid-Rivers Telephone Cooperative's 

(MRTC's) exchanges and certain ofRange Telephone Cooperative's (RTC's) 

exchanges? The 15 MRTC exchanges include: Ekalaka, Baker, Carlyle, Richey, 

Lambert, Circle, Jordan, Lindsay, Fallon, Bloomfield, Plevna, Rock Springs, Musselshell, 

2 MRC' s services cover areas, and it has customers, that are located outside of the State of 
Montana. In its petition, MRC seeks designation for all ofMRTC's study area but has 
insufficient information to determine whether it will serve RTC's entire study area. (DR 
MITS -003(a), (b)) MRC explained that it has only one study area in Montana which 
includes its traditional exchanges." (TR 80) MRC explained that it has almost doubled 
the service area proposal from its original application. (DR PSC -016(a)) MRC seeks, 
however, ETC designation throughout the entire study area of MRTC and the entire study 
area ofRTC. (DR PSC -014(d)) MRC explained that its signal coverage does not cover 
the entire wireline exchange area for each exchange for which it seeks ETC designation. 
(DR MITS -OOI(a)) MRC explains that it clarified its application for ETC status, for the 
entire study areas ofMRTC and RTC: 1) to avoid administrative costs associated with 
disaggregation and 2) to avoid having to reapply if and when MRC serves "unserved" 
areas. (TR 42) MRC asserts that it has no obligation to advise the Commission of any 

. changes that it makes to its application that impact the physical service area. (TR 49) 
MRCclarified that its Application (Exhibit No. 1) does not just seek ETC designation in 
the circled areas (e.g., Sand Springs) but in the entire study areas of each ofMRTC and 
RTC; however, the exhibit does not represent the entire study area ofRTC. (TR 43, 44) 
Later, MRC also explained that the circles by and large represent the licensed "CGSA" 
areas that MRC will serve. (TR 54) MRC also explained that it may serve areas outside 
of the circled areas if there is no other "B side carrier" wireless provider; for example, · 
Verizon is the "B side" carrier for Wibaux and MRC cannot provide service in Wibaux 
despite the fact that Verizon provides inadequate wireless service there (TR 57-58) Nor 
can another wireless carrier such as Sagebrush or V erizon compete in the areas that MRC 
serves. (TR 64-65) However, MRC was unclear if any of these restrictions apply to PCS 
service providers, what MRC labels "digital cellular." (TR 67) 

At hearing MRC asserts to have clarified in data responses to its original application its 
intent to amend its initial application. If the MPSC decides that the original application is 
for the circied areas in its application, then there appears need to disaggregate MRTC's 
and RTC's areas, an outcome that caused MRC no apparent grief. (TR 89-90) 

MRC asserts to not have interconnection agreements with service providers other than 
Mid-Rivers Telephone Cooperative. (DR PSC -009; see also MRC's response to DR 
MTA -042.) MRC explains what RSAs are in relation to C.F.R. 22.909(b) and 22.947. 
(DRPSC -014(e)) For calls that originate with MRC and terminate to a Mid-Rivers Co­
op customer there will be a $.04/minute reciprocal compensation rate, as there will be for 
traffic that flows in the reverse direction; MRC will not exchange local traffic with. 
Qwest, Nemont, Western Wireless or Verizon. (DR PSC -017(c), (d), (e)) Later, MRC 
explained that it has an interconnection agreement with R TC. (TR 49) 

3 
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Melstone and South WolfPoint.
3 

The 2 RTC exchanges include Broadus and Ashland. 

An exhibit illustrates MRC's service area. 

MRC asserts to have met all of the statutory requirements to be designated an 

ETC. It asserts that its designation will serve the public interest (PI hereafter) as it 

provides customers a choice of providers and technologies by allowing MRC to upgrade 

and improve its service through the use ofUniversal Service Funds (USFs).
4 

As for the requirements that it must satisfy to be designated an ETC, MRC asserts 

that its coverage area accords with the licenses the FCC granted and that includes 

portions of Rural Service Areas (RSAs) 3, 4 and 10 and part of the Northern Cheyenne 

Indian Reservation. 
5 

3 In hearing, MRC "revised" where it seeks designation "to exclude" the competitive 
areas of Glendive and Sydney. (TR 80-81) If feasible, and if approved by the FCC, MRC 
will serve unserved areas near or contiguous to its present service area (e.g., MRC 
recently expanded service to Broadus, Ashland and southern Carter County) (DR PSC -: 
006(b)) MRC explained that its build up (sic) plans for unserved areas are proprietary 
unless the Commission designates MRC as an ETC and imposes requirements on MRC 
to provide such information; MRC adds that providing digital service is its highest 
priority. (TR 50-51) MRC explains what the 1996 Act requires (allows) as for the use of 
federal universal service funds (FUSFs). (TR 51, 65) As for its obligation to serve the 
population that is unserved, MRC explained that it will provide service by means of its 
own facilities or by resale. (DR PSC -020(a)) In response to a question about its 
performance for advanced or broadband service offerings, MRC responded that its 
current cellll.lar service is analog. DR PSC -021(a)) 

4 MRC did not clearly explain the FUSF support that it would receive in relation to the 
amount of support the incumbent receives (TR 44-46); see, however, footnote# 25 
below. MRC agrees that State Commissions may impose ETC eligibility requirements 
including, but not limited to, the public interest criteria imposed by the FCC. (DR MITS -
038(b )) MRC has no opinion on the number of service providers that can be supported in 
the exchanges for which it seeks ETC designation. (DR MITS -039(a)) As for whether it 
is capable of providing advanced or high-speed services as a public interest condition of 
being designated an ETC, MRC lists the nine supported services that it will provide, (DR 
MITS -041(a)) MRC explained that to satisfy the public interest it is sufficient to provide 
competitive choice and promises of future service upgrades. (DR MITS -002(a)) Cellular 
One, who serves the Baker area, is the only known competition in the areas for which it 
seeks ETC designation. (DR MITS -019) 

5 MRC does not intend to petition the FCC for ETC designation on the Northern 
Cheyenne Indian Reservation. (DR PSC -011) The only rural telephone company that 
serves the Northern Cheyenne Indian Reservation is RTC. (DR MITS -003(c)) 

4 
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In its petition, MRC adds that there are nine services that it must offer. The nine 

services include: voice-grade access to the public network,
6 

access to "free of charge 

'local usage'" defined as an amount of minutes of exchange service,7 dual tone multi­

frequency (DTMF) signaling or an equivalent, single-party service, toll limitation 
8 

for 

qualifying low-income consumers and access to emergency,9 operator, interexchange and 

directory services.
10 

MRC asserts that it will provide each ofthese services within its 

cellular service area through its own facilities and the facilities of others.
11 

MRC adds 

Although the MRC Service Area Map attached as Exhibit 1 to the application includes 
the circled areas associated with the exchanges listed in the application, note that the map 
does not include all of the RSAs that MRC asserts are included in the MRC service area. 
Nor does it include the Billings or Great Falls, areas for which MRC holds personal 
communications services (PCS) licenses. (DR PSC -0 14( d)) 

6 MRC asserts that the voice equivalent level of service that it offers is consistent with 
industry standards and includes: minimums of 400Hz at+ 1 to -3dB and 2800Hz at+ 1 to-
4.5dB. (DR MTA -014) MRC explained, however, that its signal coverage does not 
cover the entire wireline exchange area for each exchange for which it seeks ETC 
designation. (DR MITS -OOI(a)) 

7 By free local calling MCC means unlimited local exchange service. (DR PSC -031 (a)) 

8 MRC wUI offer toll blocking (DR PSC -005( c)). As a result of providing Lifeline and 
Link-up services MRC will receive $10/month support for non-Tribal customers and 
$18.95/month for Tribal customers, and $2/month for toll blocking services. In addition 
MRC will receive $7.50 and $15 respectively to connect non-Tribal and Tribal customers 
(DR PSC -007(b), (c)) MRC listed the components of the receipts. (DR PSC -015(e)) 
MRC will not receive universal service funds and Lifeline and Link up funds for high 
cost lines located on any reservation if not designated an ETC. (DR PSC -016(d)) 

9 911 calls are routed to a secondary emergency telephone number designated by the 
PSAP (public safety answering point) that serves the area where the cell site is locate4; 
E-911 is not offered by any PSAP. (DR PSC -003(a)) MRC customers may be charged 
for portions of incoming calls including the return of 911 calls. (DR PSC -003( d)) MRC 
only tracks the initiation of911 calls to PSAPs. (DR MTA -020) MRC explained that 
without the infusion of universal service funds it is unable to provide Phase 2 E-911. (TR 
48) MRC affirmed that 911 calls are routed to a secondary emergency telephone number 
designated by the PSAP, adding that MRC customers may be charged for portions of 
incoming calls including the return of a 911 call. (TR 122-124) 

1° For directory assistance dial411 or 1+ NPA + 555 1212. (DR PSC -005(a)) 

11 See, however, MRC's response to PSC -021(c)) wherein MRC responds that it "does 

5 
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that wireless is a competitive "complement" to landline service but a "necessity" in the 

areas for which it seeks ETC designation. (TR 55, 61-62, 66, 86) As an aside, MITS 

agrees that mobility is a complementary service. (TR86) In addition, MRC will 

advertise and promote its universal service offerings to ensure that customers are fully 

informed of MRC' s offerings.
12 

MRC asserts that its designation as an ETC is in the PI because it provides 

customers a choice of providers and communication technologies. MRC adds that it 

serves "fill-in" cellular markets, areas that were abandoned by the original cellular 

licensee.
13 MRC adds that, pursuant to the Act (Section§ 254(b)(3)), customers in this 

most rural area of Montana must be able to avail themselves of telecommunications 

services that are comparable to those in urban areas and at rates that are comparable to 

those in urban areas.
14 

MRC also holds that its service is essential to public safety and 

that its designation will contribute to its ability to meet public safety needs. 

MRC asserts to have demonstrated its ability to meet the statutory requirements to 

be designated an ETC and that therefore its designation is in the PI. MRC adds that: 

"( d]esignation of it as an ETC complies with a specific principle that the preservation and 

advancement of Universal SerVice is based upon, i.e., "competitive neutrality," which in 

the context of this petition would mean that neither cellular (wireless) or wireline 

technology would be unfairly advantaged or disadvantaged." 

As for the potential competitors have to fracture the market such that no 

competitor would have adequate revenue to pay for the operations, maintenance and the 

capitalization of infrastructure, MRC's witness Anderson responded that any rules that 

not provide free service" just as wireline companies do not offer "free" local service. 
Staffwould note that because MRC had two responses numbered PSC -021(c), it is the 
first of these two responses that is referenced. 

12 MRC describes the calling plans that it will offer. (DR PSC -003(d) MRC will provide 
information on Lifeline and Link-Up via print advertising, to county courthouses and to 
Action for Eastern Montana (AEM). (DR PSC -004(a)) 

13 If after an allowed 5 year period the original licensee fails to serve the entire market, 
other entities can petition to "fill-in" those unserved market areas. (DR PSC -001(a)) 

14 MRC offers the same rates to residential and business customers. (DR PSC -01 0) 

6 
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establish the number of competitors based upon population density treads on "dangerous 

territory."15 (TR 68-70) Anderson emphasized that wireless service is a complementary 

service to landline: people do not disconnect wireline service when they take cellular 

service. 

MRC was asked about its "patronage credits." (TR 77-79, 114-121) If MRTC's 

financial health allows, MRC will distribute annually such credits. The patronage credits 

that were "allocated" and that are for "retirement," in 2003, although not "typical," were 

respectively about $3.75 and $1.35 million, or about $200 per subscriber per year. MRTC 

receives about $600 per customer per year in federal USF (FUSF) support. MRC was 

also asked about the relevance of rules to assure that those companies that are designated 

as ETCs are committed to provide universal service. (TR 85-87) , 

Preiiled Testimony 

The MCC submitted the only prefiled testimony in this docket. 

Montana Consumer Counsel: Mr. Allen Buckalew 

Mr. Buckalew's September 15, 2004 testimony serves to analyze MRC's request 

to be designated an ETC. He testifies that his analysis and recommendations apply to 

any wireline or wireless carrier that seeks ETC designation. He adds that the purpose of 

ETCs is to increase subscribership (pp. 4-5). He adds that with only one carrier there 

may be no competition in an area or for high-cost customers, which results in no market · 

forces to drive down costs.
16 

(p. 6) He also adds that in order for competition to work for 

all Montanans alternatives to the LEC need to exist in each exchange area. ETCs must 

also know the rules. 

Buckalew testifies that ETCs are needed in order to provide to customers the nine 

services that they would not otherwise receive. (p. 5) He recites the nine supported 

services that ETCs must provide and the requirements in Section § 214( e) to designate 

ETCs in rural and in non-rural areas. He testifies that the MPSC has examined the 

15 Again, MRC identifies Cellular One (in the Baker area) as the only known competition 
in the areas for which MRC seeks ETC designation. (DR MITS -0 19) 

16 MCC's interest in increased competition is to lower rates for consumers and to reduce 
costs. (PSC -025(c)) 

7 
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possible "public benefits" derived from designating multiple ETCs and adds that multiple 

carriers will improve the competitiveness of local exchange markets.
17 

(p. 5) He 

emphasizes that the purpose of universal service, which dates to the Communications 

Act, is to get service to all consumers. (TR 137, 142) IfMRC shows that its application 

is in the PI and if it agrees to the conditions that are imposed on the existing ETC, then he 

would designate MRC as an ETC. He notes that the FCC has found that wireless carriers 

must be considered for ETC status. The MCC adds, however, that while it does not want 

universal service funding to cease it should serve the purpose for which it was intended: 

mobility is not a PI criterion but if it were, it is one that the wireline company could not 

satisfy. (TR 153) Pursuant to the FCC's May 8, 1997 Universal Service Report and 

Order, a state PSC must designate a common carrier that complies with Section § 

214( e )(1) as an ETC. State PSCs shall permit an ETC to relinquish its designation in an 

area that is served by more than one ETC. 

As there are no Montana rules for ETCs, Buckalew recites the MCC's prior 

recommendation to include in rules an annual "check-up" to ensure that ETCs undertake 

the MPSC's universal service policy goals.
18 

Existing ETCs should be assured continued 

ETC status if the check-up demonstrates that they are undertaking these policy goals. He 

lists five criteria that ETCs should initially, and on an annual basis, demonstrate to have 

met: 

1. An ETC must be willing and able, and must certify its commitment, to 
provide to any requesting customer's location within the designated service 
area the defined services supported by universal service;19 

2. Each ETC must show that it advertises the availability of such services and 
the charges; 

17 MRC has not demonstrated to the MCC that its application is in the PI. (DR PSC-
024(d)) MCC holds that in Montana the same PI test should apply to rural and non-rural 
carriers. (DR PSC -025(d)) Previously designated ETCs should have their designations 
reversed if they fail to satisfy the requirements that MCC proposes. (DR PSC -026(d)) 

18 By "annual check-up" the MCC means that all ETCs and competitive ETCs (CETCs) 
must ensure that they are following all of the PSC's ETC rules. (DR PSC -026(b)) 

19 MCC adds that the obligation to serve "any" customer is without aid of construction 
and the Commission decides if deposits are required. (TR 126-128) 

8 
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3. An ETC must provide the services at not more than the MPSC authorized 

maximum stand-alone rates
20 

for the defined basic local exchange 
telecommunications service, and must meet all service quality and provision 
rules established by the MPSC for universal services; 

4. Each ETC may satisfy its obligation to provide the defined services over a 
combination of its own facilities and resale Gust not resale), and an ETC may 
provide the defined services, in part, by leasing of unbundled network 
elements (UNEs). The MPSC may want to also define the qualifying 
minimum percentage of owned facilities and, or, leased UNEs. 

5. Each ETC must also show that its provision of service satisfies the PI by 
meeting the following six requirements (pp. 8-1 0): 

a. Every requirement, including the above five criteria that is placed on ILEC 
21 

ETCs, should be placed on new ETCs. 
b. Each ETC must designate the specific service areas it wishes to serve; 

however, MRC has not made clear the specific areas for which it seeks ETC 
status. 

c. An ETC must document that each line for which it seeks compensation the 
customer is a "new" (not served by the existing ETC) or a "former" ETC 
customer (not using ETC services). Customers that add wireless services to 

existing wireline services should not be compensated.
22 

d. Each ETC must file with the PSC, and advertise after approval, the exact 
ETC rates it offers for the service included in universal service in the ETC 
areas. This requirement continues so long as the market is less than 
"workably competitive." 

e. Until the MPSC determines the ETC area "competitive" all ETCs must 
submit rates to the MPSC for approval. All rates must be less than or equal to 

20 By "stand alone," the MCC means basic local usage and access, and not vertical 
services. (DR PSC -03l(b)) 

21 MRC states that it will adhere to quality of service guidelines or other PSC rules that 
apply to wireline carriers if these guidelines and rules are properly enacted and apply to 
all similarly situated carriers. (DR MTA -046) MRC asserts to analyze monthly traffic 
reports, to monitor the entire network on a 24 hour a day basis and to review each 
consumer complaint on a case-by-case basis. (DR MITS -016(a), (b)) MRC also 
produces weekly trouble ticket and repeat trouble ticket reports. (DR MITS -017(c)) By 
"every requirement" MRC did not mean that the requirements must be identical; thus, the 
rules in sub-chapters 33, 34 and 37 need to be applied equally with appropriate changes 
to reflect technology. (DR PSC -028(a), (b)) 

22 MCC asserts that there is no good public policy reason to support with USF multiple 
telephones to the same household. (DR PSC -031 (e)) MCC adds "Why have an ETC 
that serves anything less than the entire population." (DR PSC -033(c)) MCC adds that 
the FCC fails to follow its own established rules in this regard. (DR PSC -032(a)) 

9 
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the MPSC established rate for unlimited local exchange service and Lifeline 
. 23 

service. 
f. The MPSC needs to investigate and determine in a cost proceeding the 

appropriate single-party residential and single-line business rates. The MPSC 
should consider establishing statewide rates for the purpose of determining 
universal service support levels or area-specific rates. An incumbent's 
existing rates should be used in this proceeding. An appropriate transitional 
period should be established that allows a reasonable time period for end user 
rates for the supported services to be adjusted to these maximum rates. (p. 9) 

g. ETCs must have "Lifeline" and "Link Up" programs for low-income 
subscribers and rates must be on file in advance of its designation in order to 
satisfy the PI test. Regarding low·income consumers, ETCs should adhere to 
the following (pp. 9-1 0): 

1. Lifeline and Link Up programs must be offered that are not 
inconsistent with federal guidelines; 

ii. the MPSC should determine a consumer's qualification for support; 
iii. qualifying consumers should be able to select any ETC; and, 
iv. Lifeline subscribers must not be allowed service from more than one 

ETC.
24 

As a continuing PI requirement, Buckalew would require all ETCs to submit 

information to the MPSC on fund use that shows the amount of funds received and that 

explains how those funds were used to support specific universal services. (pp. 10-11) 

Fund use information would include: 1) total funds received,
25 

2) revenue received from 

benefited (basic and Lifeline) customers, 3) costs and expenses for specific universal 

services and 4) how the funds were applied. To demonstrate that its application is in the 

PI, an ETC must also designate a specific service area or areas that it wishes to serve; 

MCC adds that the specific areas for which MRC seeks ETC designation is unclear. (p. 8) 

Consistent with federal rules, Buckalew's summary recommendations include: (1) 

that every requirement placed on other ETCs should be placed on MRC. (pp. 12-13) 

23 The same rates for the same local exchange service would apply; the ability to draw 
USF should come with the agreement by the cooperative wireline or wireless carrier to 
the Commission ETC rules, which should include setting a cap on USF service rates. (DR 
PSC -029(c)) 

24 The MCC asserts that as a matter of "common sense" there is not more than one 
"lifeline." (DR PSC -030(a)) 

25 MRC will receive $50.35 and $31.77 per line respectively for Mid-Rivers Telephone 
Cooperative and Range Telephone Cooperative. (DRPSC -018(a)) 

10 
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However, the same "general waivers," such as the toll limitation waiver, if needed, 

should apply to MRC. The same quality of service standards and reports need to be filed 

by any designated ETC; (2) an ETC must designate the specific local service areas it 

wishes to serve with any necessary details on why complete coverage is not offered; (3) 

the ETC must provide the number of lines it captured from the ILEC and, upon request, · 

must demonstrate whether each customer is a "former" ILEC customer or a "new" 

customer; (4) until competition exists in an area each ETC must submit its rates to the 

MPSC as well as its plans to advertise service; he adds that this case presents the MPSC 

with multiple ETCs (under the same umbrella) that have "never" undergone rate review 

by the MPSC. The MPSC therefore has no way to know ifMRC's or MRTC's rates are 

higher than its costs; and (5) Lifeline and Link Up programs must be established for low­

income subscribers and the rates must be filed with the MPSC prior to an ETC 

designation. The rates must be lower or equal to the existing "ETCs'" (emphasis added) 

rates. 

Buckalew concludes that his suggestions do not differ from the current federal 

rules and adds that these rules should apply on a state basis in the case that the MPSC 

determines that a state universal service fund is needed?6 (p. 14) He concludes that 

since MRC has not demonstrated that its application is in the PI, MRC should not be 

designated an ETC. MRC is not an independent and competitive alternative to MRTC 

because it is an affiliate ofMRTC and is100% owned. In effect, this application asks the 

MPSC to give ETC authority to the same company, albeit an affiliate?
7 

He does not 

believe that this result is what Congress contemplated when it considered ETCs. 

26 The MCC asserts that the MPSC must be concerned about adding a CETC that simply 
increases the fund size without increasing universal service. (DR PSC -024(e)) MCC 
estimates that the fund size could rise from $3.8 to almost $6 billion dollars in subsidies .. 
(TR 144) MCC adds "Why have an ETC that serves anything less than the entire 
population." (DR PSC -033(c)) MCC also adds that an inflow of revenues to the State 
of Montana should not be considered as beneficial as the inflow results from carriers 
manipulating the system; the MPSC should instead be concerned about the sustainability 
of a larger than necessary fund. (DR PSC -025(a)) 

27 Given that MRC and MRTC are affiliated, the MCC sees no benefit in designating 
MRC as an ETC. (DR PSC -024(b)) 

11 
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Public Witnesses 

Numerous public witnesses appeared and submitted resolutions in support of 

MRC's petition. The public witnesses included: 1) Mr. Markuson, Carter County 

Commission, 2) Mr. Rieger, Fa1lon County Commission, 3) Mr. Kent Larson, McCone 

County Commission, 4) Ms. Estby, Powder River County Commission, 5) Ms. Jordan, 

Garfield County Commission and 6) Ms. Kelly, Custer County Commission.· 

Initial Briefs 

The initial briefs filed by MRC, MCC, MITS and MTA will be reviewed in that 

order. A review of the reply briefs will follow. 

MRC 

MRC' s initia1 brief includes six sections to explain how it has met the eligibility 

criteria offedera1 and state laws: 1) it is a common carrier; 2) it will offer the supported 

services; 3) it will advertise the supported services; 4) it will provide supported services 

via its own facilities and resale; 5) MRC identified and requested appropriate service 

areas, and 6) its filing is in the PI. 

MRC's comments explain that its wireless service area is defined by "fill-in" 

(CGSA) licenses. 
28 

These licenses are not granted on a "market" basis but rather 

confine the wireless carrier to providing service to the specific geographic areas defined 

by engineering studies. Thus, MRC is fully built out. MRC adds that it will only build 

out further if it is granted additional "fill-in" licenses for "service areas or CGSAs" if an 

area was not being served by other cellular carriers who had authority to serve an entire 

Rural Service Area (RSA). As for Section 214 requirements, MRC asserts to be a 

common carrier, to provide the nine supported services and to advertise those services .. 

Although MRC is licensed in the 400 to 2800 Hz range, it commits to operate within the 

300 to 3000Hz range, if required. MRC commits to provide E-911 once a PSAP submits 

a bona fide request. MRC will not provide equal access as it is not required. Once 

designated an ETC, MRC commits to advertise its "universa1 service offerings" through 

28 Although not included with MRC's petition, Newton's Telecom Dictionary defmes 
CGSA to be a "cellular geographic service area.'' 
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media of general distribution. MRC will provide the supported services using both its 

wireless network and by the resale oflandline carriers' services. 

MRC comments to have identified and requested appropriate ETC service areas. 

MRC adds that the Act defines "service area" as an area that a state Commission defines 

and that is a rural company's study area. MRC's licenses are not granted on a "market 

basis" but are confined to the specific geographic areas defined by engineering 

calculations (height, location and transmitted power oftowers). MRC intends to expand 

its cellular service territory by way of requesting additional licenses from the FCC. In 

anticipation offurther expansion, MRC seeks "today" (December 17, 2004) designation 

within a territory defined with sufficient flexibility to accommodate plans for future 

expansion, conserving both public and private resources. The (apparent) alternative is 

"study area disaggregation," a process not chosen by either ofMRTC or RTC. Thus, 

MRC identifies its ETC service area as the study areas ofMRTC and RTC. MRC adds 

that an applicant need not prove that it can provide ubiquitous service prior to designation 

and must be afforded the same reasonable opportunity to develop its network as was 

allowed the incumbent. (citing MRC Exh 5 and DR PSC -0 14( d)) 

MRC devotes the balance of its opening brief to the PI, the second ofthe "two 

prong test" for ETC designations in an area served by a rural telephone company.(§ 69-

3-840 M.C.A and 214(e)(2)) MRC holds that challenges to its designation reflect 

disapproval of federal rules. This hesitancy, however, will result in Montanan's being 

denied the benefits - access to wireline and wireless service -- that other consumers 

across the nation enjoy. In addition, MRC has held: 

Mid-Rivers Cellular provides cellular service to a vast and remote area of 
Eastern Montana. As residents of this area conduct their every day affairs they at 
many Times throughout the day do not have landline telephone service available. 
At these times cellular service is essential to meet safety needs, both personal and 
public. These needs could be of a medical or law enforcement nature. An 
example could be the recent fires for which cellular service was available for 
the firefighters and residents. (DR PSC -002( c)) 

In this regard, MRC cites to certain ofthe public comments received in hearing and then 

ties the relevance of emphasized public safety, health etc.~ to the company's assertion that 

wireless services are "complementary" to landline services. 
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MRC next comments that the designation of wireless carriers will promote 

competition, a goal of the Act. The FCC recognized that wireless carriers bring 

"advantages" to the universal service program as they may offer service at much lower 

costs than for wireline service. MRC asserts that 214(e)(2) emphasizes competition and 

consumer benefits and not incumbent protection. MRC asserts that no party has 

demonstrated that consumers or ILECs would be harmed by MRC's designation. In 

quoting Senator Dorgan and in citing the Fifth Circuit Court of Appeals' Alenco 

Communications, Inc v FCC decision, MRC holds that the Act "requires" universal 

service goals to be accomplished through competition. 

MRC' s initial brief mentions other PI benefits. It adds that ~t can offer consumers 

the benefits of mobility and greater access to 911. Second, MRC asserts that it will sign 

the Cellular Telecommunications and Internet Association (CTIA) Consumer Code for 

Wireless Service. As a signatory, MRC will provide to consumers: discloser of rates etc.; 

service area maps; a 14-day trial period and contract terms with the right to terminate 

service for changes in contract terms; disclosure of advertising; ready access to customer 

service and prompt responses to inquiries and complaints and protect consumer privacy. 

MRC asserts that the FCC has recognized that the Consumer Code mitigates "any" 

concerns regarding service quality regulation. · 

As for the proper scope of a PI inquiry, MRC agrees that the MPSC has authority 

under federal law and state law to conduct a PI inquiry, but that the authority is limited 

and disallows the imposition ofbarriers that are discriminatory. In addition, "due 

process" precludes inequitable standards if they interfere with federal goals and standards 

(47 C.P.R.§ 254(f)). In this regard, MRC generally opposes the MCC's proposed 

standards and specially objects to the application of the "primary line" concept. MRC 

comments that "many" of the standards the MCC proposed are inconsistent with state law 

are preempted by federal law and their adoption will invite litigation. 

MRC recommends adoption of FCC guidelines. In so doing, and in reference to 

the "Federal-State Joint Board on Universal Service, Virginia Cellular" (sic) petition for 

designation as an ETC, MRC recommends that the MPSC weigh the benefits of increased 

competitive choice, the impact of the designation on the universal service fund, the 

unique advantages and disadvantages of the competitor's service offering, service quality 

14 



Post-Hearing Memo: Mid-Rivers Cellular ETC Petition in 02003.8.105 

commitments and the ability to satisfy the obligation to serve the designated areas within 

a reasonable time frame. MRC asserts that in the Virginia Cellular case the FCC 

considered as PI guidelines the benefit of access to otherwise unavailable 

communications facilities, mobility, cream skimming, impact on the federal universal 

service fund, access to emergency services and the size of local calling scope. Except for 

the federal fund size, MRC holds that these guidelines should be the basis of an initial PI 

inquiry. 

MCC 

The MCC recommends that the MPSC not approve the ETC designation for MRC 

as it is not in the PI. The MCC recommends denial although "choice. of providers" is in 

the PI. Because MRC is a wholly-owned cellular affiliate ofMRTC, it is not an 

independent and competitive altemative.
29 

The MCC's initial brief reviews the MCC's 

prefiled testimony and then presents its comments. First, the MCC holds that this case is 

not normal because the applicant was not required by the MPSC' s procedural order to 

prefile direCt testimony and its "live" testimony was in the form of supplemental 

testimony for which the intervenors had no notice, no opportunity to do discovery and is 

therefore a violation of due process rights. The disputed record in this case, that should 

in turn be excluded, includes MRC's responses and the objections to discovery by MTA, 

MITS and the MPSC and all live testimony ofMRC's witnesses. 

As for the statutory framework, the MCC reviews the requirements with which a 

petitioning ETC must comply. In citing the Fifth Circuit (TOPUC v. FCC), the FCC's 

Virginia Cellular order and the Federal-State Joint Board's Recommended Decision on 

ETC designations the MCC also explains why the MPSC has the authority to impose 

eligibility standards beyond those specified in Section § 214( e). 

The MCC's Buckalew testimony made five general recommendations: (1) place 

every requirement on MRC that is placed on other ETCs (e.g., service quality standards, 

same toll limitation waiver); (2) an ETC must designate a "specific local service area or 

29 MRC' s designation is not in the PI because: MRC has not filed Lifeline rates; MRC 
offered no method to determine that Lifeline customers ofMRTC will not receive 
cellular service at the same time; MRC did not explain how it will advertise; MRC's 
proposal does not include free local calling; MRC' s residential rates are significantly 
higher than landline service rates. 
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areas"; (3) an ETC must report on the lines it captures from the incumbent ETC and the 

ETC must demonstrate that the customer is a "former" customer of the incumbent or a 

"new" customer; (4) an ETC must submit its rates to the MPSC for approval unless the 

ETC area is competitive; and, the ETC should submit its advertising plans; (5) the ETC 

must establish Lifeline and Link-Up programs and file such rates before designation as an 

ETC - the rates cannot exceed the incumbent's rates. 

In its brief, the MCC makes three general arguments. First, MRC's petition 

should be denied because it has not sustained its burden of proof. The MCC holds that 

both state and federal law place the burden of proof on the applicant and because MRC 

filed so little information there is no evidentiary basis upon which the MPSC can issue a 

sustainable order approving MRC's petition. Buckalew characterized this case as unlike 

any he has seen in 30 years. Whereas MRC and MRTC argue that the burden of proof is 

satisfied by its initial application and that "contested case" would undermine efficient 

decision-making and overburdens the process, the MCC holds that this position ignores 

the requirements of Montana law and fairness. The MCC also holds that this position 

ignores the MPSC's obligation to accord all parties the right of due process. In view of 

the legal requirements applicable to contested cases, burden of proof and due process the 

MPSC should "reject" MRC's ETC petition. 

Second, the MCC argues that MRC has not clearly established the area for which 

it seeks ETC status. MRC's petition requests ETC status "throughout its licensed service 

area" within the service areas of its parent and RTC and it illustrated its application with 

an exhibit showing 12 "circles." Over the objection of intervenors in hearing MRC 

"clarified" that in a data response to the MPSC (DR PSC -014) it sought to obtain ETC 

status throughout the MRTC and RTC areas. The MCC finds MRC's attempt to "aniend" 

its original application through a data response to not be supported by the evidentiary 

record. In addition, there is no record to show that MRC even knows the extent of the 

area for which it seeks ETC designation. And, MRC may not lawfully provide cellular 

service outside the "circles." The MCC concludes that it is not in the PI to allow MRC to 

double dip into the FUSF. 

Finally, the MCC argues to reject MRC's petition as it is not in the PI. The MCC 

argues that MRC has failed to respond to the MCC's five general recommendations and 
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MRC is unwilling to comply with consumer protection requirements that the MPSC may 

impose. Because ofMRC's and MRTC's affiliate relationship each company would 

receive about $600/customer/year in subsidies, a result that does not further universal 

service objectives. In addition, MRTC pays "patronage credits" to its member­

customers. The MCC also recommends denying the MRC's petition within the "circles" 

as it already provides service to 100% of such licensed areas. The MCC mentioned that 

Nebraska's PSC denied an ETC application due to the failure to prove that the 

designation is in the PI. 

MITS 

MITS endorses the MCC's Initial Brief and adds a few comments. First, MITS 

holds that until the hearing MRC was in danger of being subjected to a successful motion 

for summary judgment given the absence of any supporting testimony. However, 

although the MPSC helped MRC to create a record, MRC presented too little information 

and there is simply no evidence on which the MPSC can base a sustainable order that 

approves ofETC status for MRC. Second, MRC's attempt to expand its ETC area is 

inappropriate both procedurally and substantively (having used a data response to do so) 

· and must be denied. Third, the fact that MRC places so little importance on the PI should 

justify denial of its petition for ETC designation. For these reasons the MRC petition 

should be denied. 

MTA 

In its initial post-hearing brief the MTA submits three comments. The first is 

whether the MRC application is sufficient to permit a thorough record upon which a 

decision can be based. Second, whether to permit MRC to amend its application by 

means of data responses and the implications for future proceedings. MT A asserts that 

MRC's original application was limited to MRC's cellular service areas. Third, whether 

MRC has sufficiently met the PI requirements so as to offset any harm to the rural 

infrastructure that will result if rural telephone companies must compete with federally 

funded wireless entities offering competing, but lesser regulated, services in their high 

cost territories. MTA asserts that MRC's application is important since it is the first such 

application in Montana for a rural study area. MTA adds that based upon documents it 

had submitted and that estimate the annualized high cost support impacts for the nation 
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and for the state of Montana, that the MPSC should carefully scrutinize applications for 

ETC designations. MTA concludes that MRC's application was inadequate and should 

be denied. The following expands on these comments. 

First, as for MTA's point that MRC's application failed to provide a sufficient 

record, MTA recites the procedural mechanism that lead to a hearing without any prefiled 

testimony from MRC. This resulted in both formidable challenges for the cross­

examining parties and in an inadequate record. Witnesses could not verify ifMRC's PCS 

licenses extended to Wibaux.· Although MRC testified to own 700 MHz licenses, the 

only relevance of that ownership emerged from the MCC's witness who held that MRC 

could receive USFs for such service. As confirmed by MRC, the CGSA license, can be 

considered a "secondary" license, is limited to small coverage areas and is designed to 

limit interference with the primary licensees (an apparent reference to the "A and the B" 

licensees). Despite these limits MRC repeated its intent to use USFs to expand its 

coverage. MTA doubts that MRC can serve territories underserved by the "A orB" 

licensee. MTA also holds that MRC inadequately addressed "disaggregation," a question 

with enormous ramifications. MTA holds that since "none of the cross examining parties 

were aware ofMRC's intention to avoid disaggregation by modifying its application 

through data responses, they were unable to effectively pursue this avenue of questioning 

at hearing." An inadequate record was the result. 

Second, whereas MRC's original application sought designation for its CGSA 

license areas, the application was expanded in response to data requests to include the 

entire study areas ofMRTC and RTC, exclusive of any of the MRTC competitive areas 

such as Glendive or Sydney. 

Third, and finally, MRC has not shown how its designation would promote the PI 

(citing Section 214(e)(2)). As the FCC states in its Virginia Cellular decision the 

designation of an ETC based upon a Section 214( e )(1) showing of compliance will not 

necessarily be consistent with the PI. MTA adds that allowing MRC's parent MRTC and 

MRC to each collect $600 per household for unproven promises of service expansion is 

contrary to the PI. 
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Reply Briefs 

The reply briefs filed by MRC, MCC, MITS and MTA are next reviewed. 

MRC 

MRC' s reply brief responds, after a brief introduction, to the numerous issues that 

intervenors have raised. All are reviewed in turn. First, MRC finds no merit in those 

intervenor comments that MRC has failed to meet its burden of proof. Those arguments 

are without merit, in part, because there is no legal obligation to submit prefiled 

testimony. MRC asserts that the record before the MPSC is sufficient as the record's 

documents fully disclose all of the relevant facts relating to MRC's petition. MRC's four 

sets of data responses were admitted into evidence. In hearing, sufficient testimony was 

received by cross examination to create a more than adequate record. The public 

testimony also supported MRC's petition. 

Second, MRC asserts to have identified the appropriate ETC designation areas. 

MRC explains that while its service area is confined by FCC licenses, in the past it has 

expanded its cellular service territory by requesting additional licenses. MRC labels as 

"completely false" MTA's suggestion that fill-in licenses are secondary as its operations 

are entitled to the "same level of protection" as are other cellular licensees. MRC has 

"repeatedly explained" that it is the licensing process, not its operations, which is the 

subject of prior licensing rights. The geographic area included in any cellular carrier's 

CGSA is entitled to "protection from co-channel and first-adjacent channel interference 

and from capture of subscriber traffic by adjacent systems on the same channel block." 

Continuing, whereas MTA holds that MRC's cellular coverage cannot be expanded, 

MRC responds that it can and the record (see DR PSC -016) demonstrates that it has 

expanded its service area in this proceeding. MRC fully intends to provide "supported 

services" throughout its cellular service area and in any new expansion territory and, it 

seeks to do so by the most efficient means possible: MRC "today seeks ETC designation 

within a territory defined with sufficient flexibility to accommodate plans for future 

service expansion, conserving both public and private resources." (emphasis added) 

MRC adds that its approach avoids the disruptive and time-consuming process of 

study area disaggregation. It does so because the FCC's rules define an ETC's service 

area as the study area of rural telephone companies which, in tum, requires federal and 

19 



Post-Hearing Memo: Mid-Rivers Cellular ETC Petition in 02003.8.105 

state action to" ... 'disaggregate' the study area of a rural company when an ETC is 

designated for an area less comprehensive than the entirety of the specific study area." 

Thus, MRC identifies its ETC service area as consisting of the study areas ofMRTC and 

RTC (citing DR PSC -014(d)). MRC notes that FCC policies preempt the MPSC from 

prohibiting MRC from relying on resold services and from requiring MRC to provide 

ubiquitous service prior to its designation as an ETC. MRC adds that the FCC only 

obligates an ETC to extend its network to serve new customers upon reasonable request. 

In concluding this second issue, MRC asserts that while it "has not amended or modified 

its original Petition for ETC designation" (emphasis added) it has clarified that it does not 

seek disaggregation of the existing study areas (DR PSC -014(d)). 

Third, MRC comments assert to have demonstrated that its designation as an ETC 

is in the PI. MRC restates that the public health and safety elements of the PI inquiry are 

well served by its designation (e.g., see DR PSC -002(c)). MRC asserts that the MPSC 

should give "additional" weight to the public testimony on the PI holding that wireless 

services result in increased economic development, competition, choice, public safety 

and welfare. MRC restates that wireless services are complements to landline services, in 

the two study areas. Areas of eastern Montana which at present do not have 

telecommunications services may at long last be able to obtain them. MRC holds that 

both Congress and the FCC believe that competition is in the PI and that the MCC 

acknowledged that increased choice is in the PI. In this regard, MRC holds that Section 

214(e)(2) emphasizes competition, not incumbent protection and the Act requires that 

universal service goals be achieved through competition, as they are dual mandates. The 

Fifth Circuit Court called the "primary purpose" of the Act to herald and realize a new 

era of competition in the market for local telephone service. (Alenco Communications, 

Inc. v. FCC). MRC asserts that it offers the "benefits of mobility", which the FCC 

recognized, in its Virginia Cellular Order, as benefiting consumers. Thus, the record 

requires the MPSC to designate MRC as an additional ETC. 

Fourth, the MPSC must summarily reject arguments that because it already 

provides service that its petition be denied. MCC's contention that the sole purpose· of 

universal service support is to increase subscriber penetration must also be rejected. 

MRC cites to an FCC order on the subject of competitive neutrality: 
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" ... in certain rural areas, competition may not always serve the public interest 
and that promoting competition in these areas must be considered, if at all, 
secondary to the advancement of universal service. A principal purpose of 
section 254 is to create mechanisms that will sustain universal service as 
competition emerges .... For this reason, we reject assertions that competitive 
neutrality has no application in rural areas or is otherwise inconsistent with 
section 254." 

Fifth, MRC asserts that the MPSC cannot discriminatorily adopt ad hoc rules or 

conditions in this proceeding. Efforts to make this docket a quasi-rulemaking should be 

rejected and the MPSC must apply legal standards found at Section 214(e) and 69-3-

840(3). 

Sixth, MCC's recommended ETC rules are improperly in this proceeding 

Seventh, MRC asserts that there is nothing in TOPUC v. FCC, the FCC's Virginia 

Cellular order or in the Federal State Joint Board's Recommended Decision that allows 

the MPSC to circumvent state law. Nothing in the TOPUC discussion addressed wireless 

carriers. The FCC's Virginia Cellular order acknowledged that "it" was not prohibited 

under the Act from incorporating an applicant's voluntary commitments into its order as 

conditions ofETC designation. The Joint-Board's recommendations are only advisory. 

Eighth, MRC's use ofurliversal service support is regulated by federal law and 

the MPSC must therefore reject intervenor recommendations to deny it ETC status based 

upon a lack of an affirmative showing of how MRC will invest the support received. The 

controlling statute is Section 254( e). The ownership of MRC is entirely irrelevant and 

may not be considered by the MPSC. Thus, intervenor concerns about "double-dipping" 

should be rejected by the MPSC. As for those intervenor comments that USFs MRC 

receives will be forwarded to MRTC and paid out as "patronage credits" MRC cites to 

SeCtion 254(e)'s requirements and then asserts that MRC's "profitability" has no impact 

on credits paid to MRTC's patrons. As for allegations of"cream-skimming," MRC 

responds that there is no area, city or town in the two study areas which by definition 

allows for "cream-skimming." Therefore any such contentions should be dismissed. As 

for intervenor concerns over the adverse impact upon the FUSF, MRC explains that the 

amount that Montana will draw is less than 2% of the USAC's projected amount for first 

quarter 2005; ifMRC were to "capture" each MRTC customer, the impact would only 
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amount to .217% of the USAC estimate. Thus, arguments that express concern about the 

adverse impact on the FUSF should be rejected. 

Ninth, as for the MCC's contention that the MPSC can limit a CETCs receipt of 

USFs to "growth lines" MRC responds that the MCC is plainly mistaken. The FCC has 

unambiguously confirmed that FUSF support is for every working loop, whether it be a 

captured or a second line. In its order designating Western Wireless as a competitive 

ETC on the Pine Ridge Reservation the FCC wrote: 

... the federal universal service mechanisms support all lines served by ETCs in 
high-cost areas. Therefore, to the extent that Western Wireless provides new lines 
to currently unserved consumers or second lines to existing wire line subscribers, 
it will have no impact on the amount of universal service support available to the 
incumbent rural telephone company for the lines it continues to serve. 

The FCC reached a similar decision in its recent order on Virginia Cellular's petition. 

The MCC first recites the circumstances surrounding MRC' s petition and then 

makes two main arguments, that MRC has not satisfied its burden of proving that it meets 

the 214( e) requirements and that its designation is in the PI. First, and as for background, 

the MCC holds that the areas within which MRC is licensed by the FCC to provide 

cellular service do not have the same spatial boundaries as the service areas of the two 

cooperatives but is limited to the 12 specific areas MRC depicted on a map. The MCC 

continues to object to the admission oflive testimony and data responses on the grounds 

mentioned in the MCC's initial brief. 

Second,as for MRC's burden of proof, the MCC holds that the statements of 

MRC' s counsel in its petition and in a post-hearing brief do not constitute evidence. The 

MPSC must have reliable and substantive evidence in its record. But, it does not have 

such evidence in this case. IfMRC's petition is granted, MRC would have access to 

considerable FUSF support and without any probative evidence that it meets the most 

basic legal prerequisites. 

Third, the MCC asserts again that MRC has not shown thatits petition is in the PL 

and in this regard makes the following arguments. As for MRC' s comment (initial brief) 

that its designation will provide a choice of providers and technologies, the MCC 
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responds that MRC already serves 100 % of the area in which it is licensed. Furthermore, 

the choice of providers is limited to two affiliated companies in the MRTC area. The 

MCC doubts that MRC will give its parent corporation any competition. As for 

incumbent protection, the MCC holds that the MRC's briefmischaracterizes the MCC's 

testimony. The MCC asserts to have not advocated the de facto retention of a single 

ETC, the incumbent, and that CETCs should not be designated. As for the impact of the 

designation of CETCs on the FUSF, the MCC has consistently advocated ·that 47 C.P.R. 

307(a) should be enforced. In addition, MRC wrongly construes the MCC's testimony as 

supporting a "primary line" concept. The MCC finds MRC's argument that Congress has 

prohibited a primary line concept to be incorrect.
30 

The MCC agrees with MRC that as part of the PI the MPSC should adopt the 

FCC's guidelines, including an inquiry into the impact ofthe designation on the FUSF. 

This is of import to the MCC because MRC has so far refused to provide information on 

how many more customers would receive its parent corporation's support of about $600/ 

year/customer. As for PI standards that the MCC recommends, that MRC opposed as 

being inconsistent with state and federal laws, "the MCC notes that MRC's comment are 

not backed by any analysis. As for the ability ofMRC's wireless service to, by means of 

mobility, serve unserved or underserved areas, the MCC only observes that MRC can 

serve customers in unserved or underserved areas by means of either MRTC's or RTC's 

landline facilities. If, however; the areas are unserved or underserved by MRTC or RTC, 

then they do not have facilities and the MCC, in turn, questions how MRC can provide 

. either mobility or landline service. As for MRC' s intent to become a signatory to the 

CTIA Consumer Code, the MCC observes that the Code is entirely voluntary and 

noncompliance carries no penalty. The MCC concludes that designation ofMRC as an 

ETC would provide few public benefits while it would add costs that must be borne by 

the American public. Therefore, the petition should be denied . 

. 
30 MRC had cited P.L. No. 108-417, Title VI, Section 634 ofthe Consolidated 
Appropriations Act of 2005 that states " ... Congress has specifically prohibited the 
application of the 'primary line' concept, the application of which would have resulted in 
funding limited to the carrier that "captures" the single primary line as designated by each 
customer." The MCC asserts that the section of the Appropriations Act actually limits 
the FCC's use of funds and that 47 C.F,R. 307(a) remains intact. 
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MITS 

MITS' reply brief asserts to fully support the arguments contained in each of the 

MCC and MTA reply briefs. MITS characterizes the procedural mechanism by which 

MRC's filing was processed to be unique although the "missteps" needed a remedy prior 

to the hearing. Because of the absence of pre-filed testimony by MRC, the opponents of 

MRC's petition have been denied due process safeguards that are nonnally in MPSC 

contested case proceedings. MITS recommends granting the motions made by the 

opponents in the hearing. If the MPSC is not inclined to rule in favor of MITS and other 

opponents, then the MPSC should deny the MRC petition on the grounds that it does not 

satisfy state and federal law. 

The balance of MITS' reply brief explains why MRC' s petition should be denied. 

MITS' main argument is that MRC has not provided sufficient evidence to show that 

granting its ETC petition is in the PI under state and federal law (69-3-840 and 

214(e)(2)). MITS cites to a recent South Carolina PSC decision that describes the 

historical evolution of FCC's view ofthe PI standard. After the passage ofthe 1996 Act 

the FCC applied its own lenient PI standard where a state commission lacked jurisdiction. 

The application of such standard h~d, however, to concerns about the exponential growth 

in the FUSF. As Commissioner Martin stated" ... ! am hesitant to subsidize multiple 

competitors to serve areas in which costs are prohibitively expensive for even one 

carrier ... " Recently, the FCC has developed and applied a more stringent PI analysis 

(citing to its orders in the Virginia Cellular and Highland Cellular petitions). The FCC's 

PI detenninations also require a "fact-specific balancing of the benefits and costs" 

including such factors as: 1) increased competitive choice, 2) impact on the FUSF, 3) 

whether the benefits outweigh the harms, 4) quality of service commitments and 5) the 

CETC's ability to provide the supported services within a reasonable time frame. 

MITS also cites to the shift in policy by the Federal-State Joint Board on 

Universal Service (FSJB). The FSJB recommendations: 1) encourage a rigorous review 

ofETC applications by states; 2) include a core set of minimum qualifications including: 

a) adequate financial resources; b) commitment and ability to provide the supported 

services; c) ability to remain functional in emergencies; d) consumer protection and e) 

local usage. MITS notes that states are "free to establish their own eligibility 
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requirements" besides those set by the FCC or recommended by the FSJB. MITS notes 

the MPSC's support of a bill in the 2003 legislative session wherein MITS proposed a 

stringent set of technical and service quality standards. MITS interprets the MPSC's draft 

ETC rules as favoring a rigorous review of specific technical and service quality 

standards. 

MRC asserts to have satisfied the PI because: 1) MRC's service is essential to 

public safety because "mobile phones" can be used when the customer is not at home; 2) 

designating MRC gives customers a "choice"; 3) MRC's designation will promote 

competition; 4) MRC can broadcast its signal over a broader area than a wire line carrier; 

and 5) no consumers will be harmed by MRC's designation. MITS responded that 

MRC's petition does not come close to meeting any reasonable PI standard and, there is 

no guarantee that calls will traverse its network with reasonable reliability etc. 

MTA 

The introduction to MTA's reply brief notes that because MRC's application 

involves a rural company it is subject to strict regulatory scrutiny that includes a rigorous 

review ofMRC's minimum qualifications. One reason for such strict scrutiny is that a 

second ETC may relinquish its ETC status, abandoning its obligation to serve, which is of 

particular importance in rural areas where the economics necessary to support one 

provide may be difficult and support for two providers may prove impossible. Therefore, 

MTA identifies three questions that the MPSC must carefully evaluate. 

First, the MPSC must determine whether designating MRC as an ETC is in the Pl. 

MTA believes it is indeterminate, given the record, whether MRC has provided the 

services necessary to be designated an ETC. MTA asserts .that whereas MRC' s original 

application was limited to MRC's cellular service areas, it now seeks ETC designation 

throughout the MRTC and RTC study areas. MTA comments that MRC is a secondary 

licensee, providing service only where the primary licensee has abandoned areas and 

therefore MRC cannot expand its coverage without first receiving FCC permission. 

MTA notes the maps that MRC submitted show MRC' s existing coverage areas are small 

parts of the two study areas in question. MTA adds that MRC has pending no application 

to expand its license areas. Since MRC seeks ETC designation for the entire study areas 
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ofMRTC and RTC and will provide service outside the existing coverage areas 

exclusively through resale, MRC cannot be designated an ETC for these study areas. 

MTA finds no merit in MRC's arguments that its designation by the most efficient means 

possible and throughout the study area is necessary to avoid the disruptive and time­

consuming process of "study area disaggregations." MTA finds no merit because, in 

part, MRC is totally reliant upon RTC and MRTC for services outside of its limited 

cellular circles and the objective cannot be met if the incumbent ETC relinquished its 

status. In addition, MTA finds MRC's argument, that a study area-wide designation is 

needed to avoid disaggregation, to be misguided as the question of "disaggregation" and 

its consequences has not been fully considered due to the changing nature ofMRC's ETC 

request. MTA adds that while MRC's parent chose not to disaggregate its study area, it is 

not known why MRC's parent chose not to disaggregate, an issue that should not be 

glossed over. Thus, because MRC cannot serve the entire areas for which it requests 

ETC designation without relying exclusively on resale for those areas outside its "limited 

cellular license areas" it cannot be designated an ETC. 

Second, MTA holds that MRC fails to show why its designation would promote 

the PI. Whereas early on in its deliberations ofETC petitions the FCC found that 

designations were "per se" in the PI, the FCC's current policy, as expressed in its 

Virginia Cellular decision, expressed concern that compliance with 214( e )(1) would not 

necessarily be consistent with the PI. In this regard, MTA cites to FCC Commissioner 

Abernathy's express concern with the sustainability of the FUSF. MTA then cites to a 

recent January 7, 2005 South Carolina PSC (SCPSC) order that denied the petition of 

"FTC," a wireless carrier, to be designated an ETC. SCPSC's denial was based on 

concern over growth of the FUSF. MT A also holds that because MRC is "fully built out" 

no additional build-out is planned. (p. 7) MTA agrees with the MCC' s comment that it 

is inconsistent with the PI to subsidize MRC for providing service in the entire licensed 

service area given MRC already provides the service. MTA also concurs with the MCC 

comment that the petitioner is after subsidies to compete with a provider that is its "sole 

owner." MTA finds unpersuasive MRC' s argument that its designation is necessary for 

public health and safety. MRC's argument is unpersuasive because MRC has already 

built out its coverage and USFs cannot improve the situation. As for the testimony of 
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(public) witnesses, MT A comments that the testimony is irrelevant because MRC already 

provides the services they value and MRC is not proposing to expand or improve upon its 

service. 

Third, MT A comments that MRC has failed to develop a record on which its 

designation can be justified. MTA holds that MRC failed to initially file sufficient 

information due to the need for clarity on the following matters: 

1. Service Area: Whereas MRC seeks designation for the MR TC and R TC study 

areas, at hearing the MPSC indicated that MRC's original application had not 

been amended to request designation throughout these study areas. 

2. Rates: The rates MRC may charge could vary by service territory. 

3. Customers MRC Serves and USF: As MRC objected to discovery, there is no 

specific data, other than a $600/year/customer estimate, on the total amount of 

USF in question. 

4. Disaggregation Effects: MRC must at least have information on the effect of 

disaggregating MRTC. 

5. USF Receipts: As MRC's parent company MRTC provides service to the 

same customer that MRC may serve, the total "take" for the two companies 

could be $1,200/customer/year. There is no record to support MRC's claim 

that it will use these funds to expand or improve service. 

6. Role of Affiliates: "The role ofMRC's affiliated businesses, including its 

parent company, its PCS licenses and its 700 MHz licenses. 

For the above reasons and other concerns MT A requests that the MPSC deny MRC' s 

request to be designated an ETC. 

Staff Discussion 

First, I have attached to this memo 1) Section 214(e) of the Telecommunications 

Act of 1996; 2) part of the FCC's rules regarding carrier eligibility for FUSFs; 3) a 

section of the MPSC's recent Final Order in the Western Wireless (D2003.1.14) case and 

4) a glossary to demystifY the acronyms that plague this subject. These attachments 
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provide relevant background for decisions in this MRC docket and may be cited in any 

work session. 

There are issues that should be discussed and considered for inclusion in the 

Commission's Final Order. For starters, we should discuss the issues in the Western 

Wireless (WW) Final Order (attached). While the evidentiary records are quite different, 

the WW Final Order contains requirements that the Commission indicated would be 

imposed on other ETCs. Abbreviated, the requirements from the WW Final Order that 

should be discussed include: 1) coverage obligations; 2) service quality monitoring; 3) 

Federal Universal Service Fund; 4) service package; 5) fund size; 6) fund size and funded 

lines and 7) network requirements and service quality standards. The intervening parties 

to this docket raised other issues, some of which overlap with the above issues that were 

addressed in the Commission's WW order. Although there may be others that are raised 

during the work session, the issues that these intervenors raised in this docket that should 

also be discussed include: 

1. Public interest standard: The Commission has found {WW Final Order, p. 23) 

that ETC designations in rural areas call for a more rigorous PI evaluation. 

2. Coverage: 

a. MRC's amended petition: MRC's initial filing was amended in 

hearing by way of reference to a data response. 

b. MRC's build out plans: MRC asserts that there is no geographic area 

in "the service area" that is not covered by its wireless signal (see DR 

PSC -020(a)), an assertion that has at least two interpretations 

(MRTC's and RTC's study areas, or the circled areas that were the 

point ofMRC's initial application). However, elsewhere, MRC 

explained that its signal coverage does not cover the entire wireline 

exchange area for each exchange for which it seeks ETC designation. 

(DRMITS -001(a)) 

c. Intervenor arguments that since MRC's build out is complete, there is 

no need for more USFs (contrast 254(e)). 
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d. Northern Cheyenne Reservation coverage?
31 

e. Resale: 

MRC may need to resell either MRTC's or RTC's retail services in areas 

not covered by its wireless signal. UNEs (unbundled network elements) 

may also substitute. The response to DR PSC -020(b) (also see TR 49-50) 

suggests that resale can be accomplished by means of purchasing reselling 

retail service without an interconnection agreement. 

Second, MCC's reply brief poses the possibility ofMRC having to resell 

in areas that MRTC and R TC do not serve. 

f. The MCC argues that MRC cannot serve outside the circled areas as it 

has no license. (TR 157, lines 4-9 and TR 162) 

g. Cream skimming: MRC' s petition(s) involve cream skimming. 

h. -104dBm: No evidence ofhaving met this standard. 

3. Competition: Relevance and implications. As an aside, MRC asserts that the 

only competition is in Baker (see footnote number 4). 

4. Mobility: Discussion points include benefits/costs, necessity, complement, 

source of competitive supply, scope economies, and the comparable service 

argument. There is the public safety argument. It should not be em essential 

requirement for ETC designations. 

5. Patronage credits: The MCC suggests it is wrong to have a $600 rebate when 

$ 200 is USFs (TR 169). 

6. Rulemaking: Efforts to make this docket a quasi-rulemaking should be 

rejected. 

7. Comparable services: MRC adds that customers in this most rural area of 

Montana must be able to avail themselves of telecommunications services that 

are comparable to those in urban areas and at rates that are comparable to 

th . b 32 ose m ur an areas. 

31 MRC does not intend to petition the FCC for ETC designation on the Northern 
Cheyenne Indian Reservation. (DR PSC -011) RTC only serves theN orthern Cheyenne 
Indian Reservation. (DR MITS -003(c)) 

32 MRC offers the same rates to residential and business customers. (DR PSC -010) 
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8. Supported service compliance: the offered bandwidth must be in the 300 to 

3000Hz range; MRCmust offer a certain amount oflocal usage free of 

charge. 

The above issues may not be inclusive of all issues that will need to be discussed, 

but they should be adequate to get initial direction on drafting a Final Order. 
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ruction, which will not impair the adequacy or quality of service 
p vided. · · . 
·~ b) Upon receipt of an· application for any such certificate, the 
Com · ssion shall cause riotice thereof to be given to, ~d shall 
cause copy of such application to. be fileq with, th~ Secretary of 
Defense, the Secretary of State (with respect to such applications 
involving ervice to foreign points), and the_ Governor of each State 
in which :uch line is proposed to be col)Strncted, extended, ac­
quired, or 0 erated, or in which ,such discoptinu,ance, reduction, or 
impairment· service is prop-osed, with the right to :those notified· 
to be heard; a d the Commission may--require such published no:-.• 
tice as it shall termine. .. , .· · · v 

1 (c) The Co ission shall have power toissq.e such certificate : , 
as applied fot,-to efus~ to issue it, .OJ:' tci issue it for a portion or 
portions of a line; r e~tension, thereof, ··~ discontinuance, reduc­
tion, or impairment service, described-1;rrt}le afu>lication, or for 
the partial exercise o· orsuch right ot· p;riVilege, and may attach 
to the issuance of the rtificate such terms and conditions as in 
its judgment the public .onvenience and· necessity may require. 
After issuance of s"OCh ce "ficate, and not before, the carrier may, 
without securing, approval o er than such c~rtificate, comply with 
the terms and conditions con ained· in or attached. to the issuance 
of such certificate and proceed "th the construction, ~~l_lsi<.?_!l1 ac.: 

· quisition, ope:ration, or discontin ance, reduction, or impairment of 
service covered. thereby. Any co truction, exten.§.ion, acquisition, 
operation, dis,continuance, reductio -~o·r-fmpairment of service con­
trary to the provisions of this sectio may be enjoined by any court 
of competent jurisdiction at the suit o the United States, the Com­
mission, the State commission, any .St e affected, or any party in 
interest. 

(d) The Commission may, after full o ortunity for hearing, in 
a proceeding upon complaint or upon its wn initiative without 
complaint, authorize or reqUire by order any arrier, party. to such 
proceeding, to provide itself with adequate fac ities for the expedi­
tious and efficient performance of its service a a common carrier . 
and to extend its line. or to establish a public o ce; but no such 
authorization or order shall be made unless the Co · mission finds, 
as to such provision of facilities; as to such establis ent of public 
offices, or as to such extension, that it is reasonably req . "red in the 
interest of public convemence and necessity, or as to sud:i xtension 
or facilities that the expense involved therein will not im air the 
ability of the carrier to perform its duty to the public:· Any arrier 
which refuses or neglects to comply with any order of the Co is­
sion made in pursuance of this paragraph shall forfeit to the 
Umted States $1,200 for each day during which such refusal or e-

.· glect continues. ·· · · . · · •. r e) PROVISION OF UNIVERSAL SERVICE.- ·. : · · 
· (1) ELIGIDLE TELECOMMUNICATIONS ;CARRIERS~A Common 

carrier designated as an eligible teleco~unications . carri~r 
, under paragraph (2), (3), or (6) shalll?e elig1~le to receive um­• () e' 1.1\ versal service· support. in accordance w11;h section 25,~ and. sh~l, 
; ) thro?ghout the service area for which the· d~_S1gnabon IS 

Jt.t{e received- . 
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i (A) offer the- services that are supported by Federal 
I universal service support mechanisms unde~ s~ction 
~\ 254(c), either using its own facilities or a co!Dbmati~ of 
r) its own facilities and resale of another Carner's Sei"VlCeS 

(including the services offered by another eligible tele-
communications carrier); and .. 
·. ·· (B) ·advertise the availability of such services and the 
charges therefor_ using media of general distribution. 
(2) DESIGNATION OF ELIGIBLE TEL~COMMUNICA!IONS CAR­

RIERS.-A State commission eha1l upon Its own motion or upon 
request designate a coromQ!l c~er that meets ~he _reqmre- · 
xrlents of paragraph (1) as an eligible telecommumcatio~ ~ar-. 
rier for a service area designated by the State · commissiOn.· 
Upon request and consistent with the pqblic interest, conven­
ience, and necessity, the State commission~. in the c!ise of 
an area serv by ~lephone company, and s~l, m the 
case of all h ar~signate Jl10re than one common car­
rier as aneligi . e · e ecomm~ca~ions carrier for a servic_e _area 
designated by the State commission, so long as each additional 
requesting carrier. meets t~~ requir~~ents of paragr~ph. (1). 
Before designating an additional ehg~ble telecommumcatlons 
carrier for. an area served by a rural telephone company, the 

L.. ~ta_.te:<co~~s~o.n shall find that the designation is in the_pub­
. .. _ hc!imterest.;-< .. -

' •··.h·!,(3);pl!JESIGNATION OF ELIQffiLE TELECOMMU~'ICAT!ONS C~­
·. RIB, •F<;JI~~~--If no common carn_er Will pro~de 
· thEh·s . · "ces that are supported by Federal umversal sei"Vlce 
.. suppo .· . ' echanisms :under section 254(c) to an unserv~d com­
, muhity o ;:fuiy, portion thereof that requests ~uch sei"Vlce, the 
GollllD,issiQ l with respect to interstate sei"Vlces or ~ area 
serV-ed by a c mon carrier to which paragraph (6) ~:J?..Plies, or 
a Sta_te cpmmi ion,. with respect to mtrastate sei"Vlces, shall 
determine which ommon carrier or carriers are best able to 
provide such servi to the requesting ~served co~unity or 
portion thereofJmd all order such earner or c_arners to p_ro­
vide such· service for hat unserved communij;y or portion 
thereof. ~y carrier or c · ers ordered to pr_?vide such service 
und.er thiS; paragraph sh meet the req!ll_rements of par~­
grap}:t (1) Bl:ld shall be desi ated ·as an eligible telecommuru­
cationa, carrier for that comm "ty or portion thereof. 

(4) ~LINQuiSHME:NT OF; RSAL SERVICE.----:--A State CO!D-
mission (or the Commission in t e case of a common earner 
designated under paragraph (6)) s · 1 permit an eligible tele­
communications carrier to relinquish "ts designation as. such a 
carrier in .any area served by more an one eligible tele­
communications carrier. An eligible telec munications carrier 
that seeks to relinquish its eligible teleco unicatic;m_s carrier 
designation for an area served by more th one ehg~ble~tele'"· :,.., 
communications carrier shall give advance n · ce to the State 
commission (or the Commis_sion in the case of . _com:J?On car- \r 
rier designated under paragraph. (6)~ of such_ re qmshment. · 
Prior to permitting a teleco!DmurucB:twns earner de ~ated 3:s 
an eligib\e telecommunications earner to cease pro'Q-; ng um­
versal service in an area served by more than one eligi le tele-
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te•Joca;l government in an eligi-. 
lirfeNs<iser.vice area has imple­
r 91ili'o"I' 'enhanced 911 systems; 
cc~sst.to. ·operator services. "Access 
rator services" is defined a8 ac­
Ha:n:y:-s•automatic or live assist­
o.rwconsumer to arrange for bill­
''completion, or both, .of a tele-
cwl:l' '''"0''·" ,· . 
'Acc~s's ' ;(;o ' ,:tntere;xchange- - service. 
ss·:-ft'e interexchange service" is 
d. ll.l:? .. the use of the loop, as well 
i.t\,portiocrFof-the switch that is 
·0~}:)y;:<~he-,·eild user, or the func­
_0eqti):v;'alent of these network .ele-
1 in,the case of a wireless carrier, 
;-a;r:Y;4;,td access an interexcliange 
•r..i:~e-t}Vork; - · · •·· · ·· 
4e7resS,-4o directory assistance. ''Ac­
i0:id4:i;~ctocy assistance" is defined 
)es~tifo.fa:.sezwice that includes,- but 
tQ~tbdlto, making available •to "' e''s~ upon request, information 

il,n:·directory listings; and ' 
httit(ltion for qualifYing low-in­

''- umers. ·Toll limitation for 
'~l'C!W~income consumers is de­

, ~):iiJ~u'Q;partE of this part. ~' 
r ' :efuent to offer all designated 

. ieligible telecommuni~ 
:·er must offer each of the 

~$tuforth in pll,rll.graph (a) of 
. 'ion fuJi erder to receive federal 
t- . ].;?serVice support. . 
f)fatlitional time to complete network· 
cilie~. ···A state conimission may 
~~hen:Petition of a telecommuni­
o11Sdca.rrier that is otherWiSe eligi­
Gtl4~£eive universal service suppo:r:t · 
a)j'H))§•54-;201 requesting • additional 
:Jf',td:cqmplete the network upgradeS' 
lifdi;to-lprovide single"party service, 
lSS to enhanced 911 service, .or toll 
l'tl1tion. If such petition is granted, 
\:otherwise· ··eligible·>- telecommuni~ 
.ons":batTier will be pernii tted to re.: 
•e>uni'Versal service support for. the 
:litionci:lof, the period designated bY' 
:sta"te:-nommission. State. commiB-" 

ti:!ilshcirud igrant such a request onlY: 
n-~'a [flirding that exceptiona'.l '·cit#.! 
1'BtrJ:tn:de-s prevent an otherwise eligi?. 
•'fteleeommunications carrier ·from\ 
<iidlin"g?fSingle-party . Setvice;f', >i.T'"-""'"" 
~li1ltanced. 911 service, or 
l.'tll1heJ>perlod Should · 
!r">B.S;:the'.i'eleva.nt:· state vVJUUJLlli><>~U 
Ls"ctna~ '"exceptional 
~t:•.aildvshould not extend beyond 
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time .that the state commission deems 
sa:~;y ·for -- that eligible tale­

com nications carrier to complete 
networ upgrades. An otherwise eligi­
ble teleco munications carrier that is 
il!_q~pabl,e o .. Off('lring one or more of 
-'~es,e thl,'~e- s cific universal services 
Il).\l;St dem()nstra. to the state. comrilis-

··sion t:jlat except nal circumstances 
·~· .. t wj,yh respect . 1; each service for 

ch the carrier desi a grant of ad­
onar time to comple .network up-

·.gr.ades., · _ · 
·. '"'" __ .. , . . -i . 

\'(~2·FR-'3294s; June 17, 1997, -as amen d at 63 • 
F}E; :2l2S;·Jan. 13, ;1998; 63 FR 33585, June 19, 

ll~-~8) -·. . . . ·. . . - ·. 
. . . 

C!""'"Carriers Eligible for. 
iversal Service Support ... · 

of .. eiigi:b,e · tele: 
. c<•Jn:mtmiica*•ns caMe;r~ ,g~p,e;rilJly: _ 

Carriers eligible tQc receive support; 
Jll.llUll.I!Y l, 1998, only· .eli~ 

tel.econ:unlurticatj,oiJts carriers des-
under parag:raphs (b) through 

this section shall receive uni­
service support" distributed pur-. 
to part 36 atid part. 6.9. of this 
, a,rid subparts D and E. of. this 

. '· . ' 

state commission that is unable 
· · as 'an eligibie tela-

carrier, by Janu,ary l, 
that sought such des­

before January 1, 1998, may, 
designated such carrier, file 

Commission a petition for 
:Paragraph (a)(l) of this sec­
ting that the carrier'recelive 

service support retroactive· to 
1998. The state commission 

"-"-J'•"'-u' why it did not designate 
as eligible by January 1, 

a justification for 
support retroactive to 

1, 1998, serves the public inter-
·""·· 

-'This paragraph. does not apply to 
or .. reimbursement -support dis­

,Pursuant to subpart G of this 

paragraph does not apply to 
:pursuant to sub-

this part. · .. - · 
<ft··sT.ln.·,. commission· shall upon -its 

or upon request designate 
carrier that meets 'the: re­

I!Wt~menJ;s Of paragra,ph:(d) Of-this SeC• 

§54.20l 

tion as an eligible telecommunications 
carrier for a service area designated by 
the state-commission.: 

(c)_:(Jpon request and consistent with 
the public interest, convenience; and 
necessity, the state commission may, 
in the case of an area served by a rural 
telephone company, and shall, in the 
case of all other areas, designate more· 
than one common carrier as an eligible 
telecommunications carrier for •a serv­
ice area. designated by the state com­
mission; so long~ as each additional re"­
questing carrier meets: the require-. 
ments of paragraph (d) of this section: 
Before desig:p:ating all additional · eligi­
ble "telecommunications carrier for: an . 
area· served-by a rural telephone com": 
pany, the ~tate commission shall find 
that the de_Slgnation is in the.public in-· 
terest. · · · · 

(d) A common carrier designated as 
an eligibie:telecommliil:icatiofis catrier 
under· this isection Sh'all·be ·J8ligib1e to 
receive universal service··support in ac­
corda,nce With· s.ection ·254 .of,_the Act 
and s]1all, throughout the_ service arell.· 
for. which the . .designation is-received: : 

• (1) Offer._ the serVices- that . are sup­
p_orted by federal universal semce sup­
Port mechll.nisms -o,nder. subpart B of 
this part and section 2)}1(c) :of,:tb:e-Act, 
either using_ its own facilities or,!), :com­
bination {)f-its. own faciljties and resale 
of another Cll.rrier's· services (including 
the services offered by another el).gible 
telecommunications c~er): and. · 

(2) Advertise ·the availal:?ility of such 
services ".and the charges ·therefore 
using media of general-distribution. 

(e)-For the purpeses .of this section, 
the term facilities means any physical 
c_ornpoi;tents of the telecommunica.tions 
network that are used in the trans­
mission or routing· of the services that 
are designated for support Pll!'suant·t.o 
subpart B ofthis part. 

(f) For the purposes of this section, 
the term "own facilities" includes, but 
is not·· limited to; facilities' obtained as 
unbundled network elements-pursuant 
to part 51 of this chapter;-provided that 
such facilities meet: the definition of 
the. term "facilities" under this sub-
part. _ ,'if! · 

(g) ·A,state:tcommission shall notre­
quire a: co!Ilnion carrier, in order. to 
satisfy: the requirements:.oil·.paragraph 
(d)(l) of this section;· to .. .:use facili-ties 
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that: are located within the relevant 
service,area, as long as the carrier-uses 
facilities to provide ·the ·services des­
ignated for support pursuant to subpart 
B:. of this· part within the service area. 

(h) A state commission shall .. des­
ignate -37 common carrier that meets 
the requirements of thle section as an 
eligible telecommunications carrier ir­
respective of the technology used by 
such carrier. 

(i) A state commission shall not. des­
ignate as an eligible. telecommuni­
cations carrier a telecommunications 
carrier. that offers the services· sup­
ported by federal universal service sup'­
port mechanisms· exclusively through 
the resale of another carrier's services. 
[62 FR 32948, Jll.ne 17 ,·i997', as amended at 63 
FR 2125, Jari.. 13, 1998; 64 FR 62123, Nov. 16, 
1999] . "·. 

§ 54.203 Designation of eligible tele-
COIDDlUnications clP,"rie:J:s . for 

. uns.e~.·ie<t ar~as, - .. ' ; .. · 
(a) -Ifno'Co:ininon carrier•win· proVide 

the· services that are supported by fed­
eral·universal service support mecha­
nisms under; 1Seetion 254(c) of the Act 
and subpart • B of this part to , an 
unserved :·community or any portion 
thereof:: that. requests such: service, the 
Comnrlssion,:with respect to interstate 
services, or a\-'state commission, with 
respect ·tcHntritstate services, shall de­
termine which: common carrier or car~ 
riers are best·-abl~·to·provide such ser'v­
ice~to the?r..equ•esting unserved commu­
nitY or portion· thereof. and"!;hall order• 
such carrier or carriers to proVide such 
service for that ·unserved comm'unity 
or ;portion thereof. · ._ .,., ·•· · · 

(b)-Any- barrier or carriers ordererc:hto 
provide such service under this sectibn 
shail meet the requirements of ·section 
54.201(d) and shall ·be designated• as an 
eligible telecommunications carrier for 
that community or portion thereof. • 

§ 54.205 Relinquishmep.t- of w;Qxersal 
service •. 

(a) A state commission shall .permit 
an eligible telecorrtmunications carrier 
to reli-nquish its designation as such a 
carrier in any area served by more 
than one~ eligible telecommunications 
carrier. All eligible telecommuni­
cations car.i'ier that seeks to relinquish 
its eligible-c•telecommuillcations carrier 

. ,,,'!'; 1, nr47: CFR Ch. I .(1 0-1 ... 03 Edition) 

designation for an area serv;ed by more 
than one eligible telecommunications 
·carrier shall give advance notice to the 
state commission of such·:·relinquish-'. 
ment. · :_,,• 

(b) Prior to petrtlitting a: tele~· 
communications carrier designate-a;;·a;s 
an eligible telecorrtmi:uucations carrier 
to cease :Providing Universal service ilf 
an: area served by :niore·'than one elfgt­
ble telecomrimnications carrier, the. 
state commission 'shall require the. ±-e..:' 
maining eligible telecommunications · 

·carrier or carriers to ensure that allj 
customers served by the relinquishing 
carrier will continue to be served, and 
shall require .sufficient notice to p~r­
mit''tlfe\rpurchase -or constructioni .. of 
adequate facilities- by any- remaining 
eligible telecommunications carrier .. 
Tli~- state: dbmmission shall establish a: 
thn'e, ifo£':'t6 e:Xceed one year.after' the 
state commission approves such relin­
quishment under· ·.this section;· within­
which such purchase or construction­
shall be completed: 

§ 54.207 Servic~ areas. 

(a) The term service area means. a geo..: 
graphic area established by a stater 
commission for the purpose of c;l.eter-· 
milling universal s~r.Vice ·obligations 
and~ support mecltariisms;. A ·_· seivice 
'are~: ~e,{ijles the crvebll area for wh~gp. 
the camer shall receive support from. 
federal universal sennce !!JJPPOrt iiJ.ech~~ 
a:D.Asrris .. _ .· -, , - ·· · .. - .. - · : ,. 

(b) D1 the;., ca§e , of a- -s,ervice,. ~rel:J.­
served by a. rural, telephone compan,y.,; 
servic;e area .... means.:. such company'&· 
•:stw:l,y area~; UI)less ~d until the 99TI.l.~.­
mission , and t:tJ,e states, after taking: 
into account recommendations of a_ 
Federal-State Joint Board institute.ct: 
under section 41_0(c) _of the Act~ estah-, 
lish a differe!lt .definition of se~ce 
area for such company. .;"' 

(c) If a state commission proposes. to 
define a service area served by a rurab 
telephone company. to . be other than} 
such company's study area, the Com~, 
mission .. will consider that proposed 
definition in accordance With the pJ;o . .,;, 
cedures set forth in this paragraph; ·:'.[ 

(l) .. A state comi:nission or other party 
seeking .. the .Commission's agreement;; 
in redefining a service area served by a: 
rural telephone company shall submit.' · 
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:r~:for:.an.area served by more 
eligible '.telecominunica . s 
11/give advance no · to the 
missron· of sue .·relinquish..; 

If ·:to:· pef ittirig . a tele­
a1:H.Bri~i:Carr. ei: · designatedc_as 
Mffi'reco · ·. 'linications carrier 
ro~<u.D.F · 'iversal serytce_in 
rve'd"~Y rrt re'·'fuan one eligi­
immtlfifdi.ti s carrier,. :tJ:!.e, 
ITfisSito'U::;sh'an qmre the, i:f3-
eligible · teleco ica:tions · 
iioeai'riers·<to ensure at -all: 
11\fiet'Vea ·oy tlie telinqlii ·ng 
ll continue to be served ana 
Lire sUfficient notice p~r­
~u¥Chase\;ot constru ion' .. of 
uii'c11.it'i:es\r b'y. any maining 
GelecO:mm unica ti o 
imffiimi'ssioii sh establish a 
f.\;'~~86·6(1 one ear after· the 
ctrttsi3ion~ a;ppr es such relin­
tmunder ·tl;ros :section,· Within 
ifi;lip\lrcnase or construction 
:>mple~ed:'• ·. · 
':}..;·~ ·-:·:: t .. ;_.; 

t " «~ierJice ar 
• esta:blish by a state. 

olJ, for the p pose of deter­
mi%'rs:ai , ~erv ce obliga~~ons 
)orC~mechani ms: A service 
ies the :a\rera area for which 
~r .·~h.a'.n'~recei e support. f);om 
rtV.ersal se&ic support mech:. 
~-;...·.· .. l" !_: J!.;,-·; • :.: . .:. . • 

LtS.c-'i··.····.:~ . • 
~ (i'Ja£!!l , of a.- .ervice ,. area. 

1'•la.,cl'J;;:g.I"~l,rte1epho e company, 
·tit;:nllJ.QAJ:lS,,· sue company's 
(.~!l-~'.~.esf? and til the Corn-· 
!!-:Q.<b·tl;l.~ stat~s after taking 
Q-g.ntd recomme dat1ons of a 
5tate.,.Joint B ard instituted 
~i;j.Q.ll,~1P{c) of he Act, estab-. 
~!lr.e_:Qt defi · ion of service 
moll-company. 
state,·coinmi sion proposes .to 
.f!~?mc.e-:area erved by a rural; 
e.~c,o.mpany o be other than 
OP.anY'S stu area, the Com-· 
;:wil;l ... consi er that proposed 
nHn~.:ac.eor nee With the prO-:• 
?et {orth in his p~agraph. 
Jater;en ssion or other party 
tibhe::."lG.O ·ssion's agreement· 
J.riin.g•a &e 'qe area served by a· 
lB}lho'ne:it mpany shall submit 

Federal Communications Commission 

a petition to the Commission. The peti­
tion shall -contain: 
'(i) The definition proposed· by the 

state commission; and 
• .. (ii) The state commission's ruling or 

other official statement presenting the 
St!l-te commission's reasons for adop~-. 
i:qg its proposed definition, including 
ail analysis .that takes into accolint the 
r6.~oll,liilendations _of ~y .Federal-State 
Joint Boar.d conv!in!ld. to proVide. rec­
ommendations With respect to tlie 'defi­
~tion of a service area served by a 
rurai teiephone company. 

(2) The Commission shall issue a Pub­
lic Notice of any such petition within 
·fourteen (14) days of its receipt. 

(3) The Commission may initiate. a 
. proceeding to consider the petition 
Within ninety (90) days of the release 
date of the Public Notice. 
im If the Commission initiates a pro­

C~!lding to consid'er the .. petition, the 
definition shall not take ef­

. feet until both the state commission 

.~d the· Commission a~ee upon the 
definition of a rural servi~ area, in ac­
c?rdance Wit~ paragraphJb) of this sec­
tion and section 214(e)(&) of the Act. 

(ii) If the Commission does not act on 
the petition within ninety (90) days of 

date of the PubUc Notice, 
proposed· by the state 

co:mr.m~iSl<)n. will be deemed approved 
Commission and shall take ef­

in accordance with. state proce-
' ' 

'(d) The Commission may, on its own 
motion, initiate a proceeding to con­

a definition of a service area 
by a rural telephone company 

is different from that company's. 
area. If it proposes such different 

the Commission, shall seek 
H.Q'TA•F'lrniAl1 t of the state commission 

acr:ordi11g to this paragraph. ; 
Commission shall • submit a 

to the state commission .ac- _ 
to that state commission's pro-

. The petition submitted to the 
state -~ommission shall con-

The definition proposed by .. the . 
uu.uo:;,;~u.u; and. •i;s· .· - '' ': ~ •. 

Commission's decision pre­
its reasons for· adopting the 
·defi¢tion, including an anal­
takes into account the rec- · 

of an¥ Federal-State 

§54.301 

Joint Board convened to provide rec­
ommendations with respect to the defi~ 
nition of a service area served by a 
rural telephone company. 

(2) The Commission's. proposed defini­
tion shall not take effect until both the 
state commission' and the Commission 
agree upon the definition of a rural 
serv.ice area, in accordance with para­
graph (b) of this section and section. 
214(e)(5) of the Act. · 

(e) The Commission delegates its au­
thority under paragraphS (c) and (d) of 
this section to the Cb,ief, Wireline 
Competition Bureau. 

[62 FR 32948, Jtine i7, 1997, as amE!tlded at 67 
FR 13226, Mar. 21, 2002] .. . . . 

··Subpart D-Universai ServicE¥ 
Support for High Cost Areas 

§ 54.3'01 .~~ switching support 
(a) Calculation of local switch· g sup­

port. (1) ·Beginning January 1, 99.8; ·~an 
incumbent local exchange c · er that 
has been designated an eli ble: tele.,-. 
communications ··carrier · nd. that 
serves a study area with 50, 00 or'fawer 

-access lines shall receive · support for 
local switching. :c.osts, u g .the fol­
lowing formUla; the ;C ·. r's .. :grojected 
annual unseparated lo al sWitching 
revenlJ.e;re,qu.Jretnent, c culate.d :Pursu­
;:tnt to. paragraph (d) f this. section, 
!Shall be multiplied by he local switch­
ing support factor. F purposes of this 
section, local sw).tc . ng costs shall. be 
defined as Catego 3 lo.cal sWitching 
costs under part 36 f this chapter. 

(2) Local switchi g support Jactor; (i) 
The local .sWit ·ng support • factor 
shall be defined as the difference be­
tween the 199 weighted,. interstate 
DEM factor, alculated· pursuant· ·to 
§36.125(f) of t ·s chapter; and the 1996 
unweighted i ·.erstate DE:M factor. 

(ii) If the umber of a study area's 
. access lines increases ·such that~ :under 
§36.125(f) .o this 'chapter; the weighted 
interstate DEM factor for 1997 or. any 
suc.cessiv yeat.wbuld be reduced,--that 
lower w ighted interstate DEM,factor 
shall b . applied to the carrier's 1996 
unweig ted interstate DEM factor to 
deriv.e a. new local switching support, 
factor · ' 

. (3 .. Beginning January 1, 1998, · the 
sum of the unweighted interstate DEM 
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Service Date: October 22, 2004 

DEPARTMENT OF PUBLIC SERVICE REGULATION 
BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MONTANA 

* * * * * 

INTHE MATTER OF WWC HOLDING CO., 
Application for Designation as an Eligible 
Telecommunications Carrier in Montana 
Areas Served by Qwest Corporation 

) 
) 
) 
) 

FINAL ORDER 

Introduction and Procedural Background 

UTILITY DIVISION 

DOCKET NO. D2003.1.14 
ORDER NO. 6492a 

WWC Holding Co., Inc., d/b/a CellularOne (Western Wireless or WW) filed on 

January 29, 2003 its application for designation as an eligible telecommunications carrier 

(ETC). WW's filing was noticed on March 3, 2003 for intervention. Intervention was 

granted onApril2, 2003.to the Montana Consumer Counsel (MCC), Montana 

Telecommunications Association (MTA), Qwest and the Ronan Telephone Company 

(RTC). Intervention was granted on April 7, 2003 to Montana Independent 

Telecommunications Systems, Inc. (MITS). A Procedural Order (No. 6492) was issued 

on June 10,2003. WW filed on July 24,2003 a Motion to Dismiss MITS, MTA and 

RTC. WW also filed on July 24, 2003 an objection to a staff data request.1 The PSC 

denied WW' s Motion to Dismiss. The Procedural Schedule was amended on both 

November 25, 2003 and December 18, 2003. Qwest submitted on February 11, 2004 its 

Notice of Withdrawal from this proceeding. Pursuant to the February 27, 2004 Notice of 

Public Hearing, a hearing in this docket commenced on March 17, 2004. 

WW and MCC were the only parties to file testimony in this docket. WW filed 

the initial testimony of Mr. Blundell after which the MCC filed Mr. Buckalew's 

testimony. WW's rebuttal includes the testimony ofMr. Blundell and Mr. Wood. 

1 WW objected to PSC -029( c) requesting a copy of WW' s most recent FCC 499 report. 
This report contains the percentage interstate total revenue that is subject to a 28 percent 
safe harbor. (DR PSC -014(a)) 



DOCKET NO. D2003.1.14. ORDER NO. 6492a 22 

Findings of Fact and Commission Decision 

The parties have polarized views on whether the Commission should grant, and 

under what conditions it should grant, WW's ETC petition. WW would limit the 

Commission's public interest review to whether WW satisfies the Section 214( e) 

requirements. MCC, MITS and MTA all opposed WW's ETC designation petition. Prior 

to designation they would impose upon WW additional requirements. 

The Commission has previously granted the petitions of other carriers for 

designation as an ETC in Qwest's non-rural service areas. Those prior decisions do not 

impose constraints and are not a precedent for this WW decision; and, no party opposed 

any of those prior ETC designations. The Commission's decision in this docket shall not 

necessarily set a precedent for how the Commission may decide any future ETC petition. 

Each ETC petition for designation will be determined on its own merits. As explained in 

detail later once the Commission's rulemaking on ETC standards is complete those rules 

will largely guide the decision making process involving both past and prospective ETC 

designations and annual certifications. In the following the Commission will explain both 

why it grants WW' s ETC designation petition and the conditions by which the petition is 

granted 

The Commission finds merit in granting WW's petition for a combination of 

reasons. First, WW appears to have satisfied the minimal Federal requirements that are 

set forth in Section 214 of the 1996 Act. Whether WW satisfies all relevant requirements 

will depend, in part, on WW' s ongoing compliance with the additional conditions set 

forth in this order. Second, the rulemaking proceeding will establish additional public, 

interest standards and requirements with which all ETCs must comply. WW will have an 

opportunity, once those rules are established, to demonstrate its compliance. In this 

regard, consideration of whether WW complies with those rules will not differ from how 

the Commission evaluates the ongoing compliance of other previously designated and 

prospectively designated ETCs. The ETC rulemaking is underway and the Commission 

is hopeful that it will be completed later this year. Third, the public interest standard 

appears, by construction of Section 214 of the 1996 Act, less stringent for non-rural 
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carriers than it is for rural carriers. The Commission also finds that a more rigorous 

evaluation is called for in the case of ETC petitions in the areas served by rural carriers. 

The Commission's rules will establish appropriate additional requirements for rural and 

non-rural carriers. Last, the Commission finds that Qwest's apparent lack of concern in 

this docket, manifested by its intervention and subsequent withdrawal, suggests that 

WW's designation will not jeopardize Qwest's financial well-being. For these reasons 

the Commission finds that WW may be designated an ETC for those wire centers 

contained in its petition. WW must, however, satisfy certain other requirements as 

discussed in the following findings. 

Public Interest The public interest requires of the Commission a thorough 

review of whether WW complies with both the requirements set forth in Section 214 of 

the 1996 Act and with any additional requirements that the Commission establishes either 

in this order and later in its rules. The Commission has authority to establish such 

requirements, and it chooses to exercise that authority beginning with this docket.
61

. 

While these additional requirements were not applied previously to ETC designation 

petitions they are obligations with which ETC's must comply on a going forward basis. 

The ETC is.sues have been fully fleshed out in this highly contested case. The 

Commission sets forth those requirements with which WW must comply as a condition 

of receiving ETC status and will defer until the completion of the on-going ETC 

rulemaking any other obligations that will apply to all ETCs. 

Coverage Obligation In its petition, WW seeks to be designated an ETC for a 

majority of Qwest' s wire centers. WW lists those Qwest wire centers for which it seeks 

and does not seek ETC designation (Late Filed Exhibits No.6 and 7). WW's apparent 

61 See generally the MCC's Initial April30, 2004 Brief (at page 7) citing TOPUC v. 
FCC. In its Virginia Cellular Order (FCC 03-338, CC Docket No. 96-45, Released 
January 22, 2004) the FCC asserts: "We do not believe that designation o{an additional 
ETC in a non-rural telephonecompany's study area based merely upon a showing that 
the requesting carrier complies with section 214(e){J) o[the Act will necessarily be 
consistent with the public interest in every instance ... We fUrther note that the Joint Board 
is reviewing whether to modify the pubic interest analysis used to designate ETCs in both 
rural and on-rural carrier study areas under section 214(e) of the Act. The outcome of 
that proceeding could impact the Commission's public interest analysis for future ETC 
designations in non-rural telephone company service areas .. " (para 27, emphasis added) 
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threshold for seeking ETC designation in Qwest wire centers stems from its ability to 

offer service to at least 85 percent of a wire center's population.62 In granting WW's 

petition, WW must improve upon its minimal 85 percent coverage. 
63 

24 

Qwest's wire centers include the base rate area and the abutting three zonal areas, 

including suburban and locality rate areas, that surround the base rate area of each wire 

center. For each Qwest wire center for which WW is designated an ETC, WW must 

achieve the capability to serve 98 percent ofQwest's customers in each wire center.64 

Whereas the Coinmission's rules will also address the time allowed for designated ETC's 

to achieve the capability to serve 98 percent ofQwest's customers in each wire center, 

WW shall have one year from the time it begins receiving Federal universal service funds 

pursuant to this order to complete its network upgrades. At the end of the year WW must 

document its ability to offer services to 98 percent of each wire center's customer base. 

Although the Commission will not at this time require WW to provide coverage 

to 98 percent ofQwest's Montana study area WW's unwillingness to do so reflects upon 

its apparent self interest in cream skimming lucrative wire centers (WW's minimal 

coverage of 85 percent of wire centers also appears a case of cream skimming). It also 

reflects upon WW's inability, as wireless technology carrier, to assume the obligations 

that Qwest assumes and fulfills as the ILEC. This is a concern to the Commission given 

62 WW asserts to need universal service funds (USF) to build out its network. WW adds 
that it will extend its network to serve "new customers upon reasonable request." (Initial 
Brief, p. 16; TR 48, 50) WW would not commit to expanding service to communities for 
which it has not petitioned for ETC designation. (TR 96-96) WW will use universal 
service fund receipts to expand its network to serve the remaining yet to be served 15 
percent. (TR 283) 

63 Because WW chose the wire centers for which it seeks ETC designation based upon its 
ability to serve 85 percent or niore of a wire center's population, it was asked to provide 
wire center maps that used to determine whether it met the 85 percent threshold. WW 
responded that no wire center level maps exist. (TR 141) WW adds that it superimposes 
data of its coverage on wire center boundaries and the population in its analysis, what it 
labels geocoding. (TR 142, 143, 151) The wire centers for which WW is designated an 
ETC include all "zone" areas outside the base rate area. (TR 280) If, a customer cannot 
receive WW's service (signal) despite the fact that it is located within a wire center (e.g., 
the other 15 percent), the customer can always get wireless local loop. service. (TR 288) 

64 The MCC's first criteria requires an ETC to certify its commitment to provide to any 
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the dynamics of telecommunications markets and the yet-to-be scrutinized financial 

resources and commitment and ability of carriers that have or that seek ETC status. 

Therefore, the Commission requires that WW file status reports at six month intervals 

that review WW's progress in serving the entire population of each wire center for which 

it is an ETC. These reports must provide the capital budget for prospective buildout plans 

and describe the buildout that WW actually achieved (deployed) in the prior six months. 

Failure to provide these reports or to achieve the goal of serving 98 percent of each wire 

center's population, for which WW is designated an ETC, will result in measures taken to 

decertify WW as an ETC. 

WW explained how it may expand its coverage and enhance service quality. 

These options include use of the Tellular, wireless access, unit. (TR 252-253) Alternative 

means by which WW may expand its coverage and enhance its quality include adding 

towers and by enhancements to the transmission capability of its existing towers. 

The Commission finds that WW must by means of its own resources serve all 

reasonable requests for wireless service at residences and businesses in each wire center. 

WW may choose the means by which it fulfills this obligation but it shall be, in the first 

instance, WW' s responsibility, not that of its customers, to provide coverage of each wire 

center at the minimal-104dBm (decibels per milliWatt) service standard. 

WW must provide maps of its actual signal coverage capability. It must begin 

providing such information within 30 days of the issuance of a final order in this docket 

and at 90 day intervals thereafter until it achieves 1 00 percent coverage. On each wire 

center map WW must overlay maps of its coverage capability based upon the -dBm 

standard. 

Service Quality Monitoring The Commission will monitor WW' s ability to 

provide service. WW must report to the Commission requests for wireless service that it 

was unable to satisfy. WW must report the number of unsatisfied requests regardless of 

how those requests were communicated to WW (e.g., voice, emaii, or letter). The 

Commission requires these reports to detail by location in each wire center for which 

WW is designated an ETC its inability to serve customers. The reports must provide a 

detailed description of why customer requests for service could not be satisfied. WW 

requesting "customer's location within the designated service area the defined services." 
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must file such reports on a quarterly basis for as long as WW is designated 3:n ETC. 

WW must also document and report to the Commission on the customer 

complaints that it receives.65 For each wire center for which WW is designated an ETC 

WW must record the complaints that it receives from customers, identify the nature of the 

complaint (e.g., poor transmission, dropped calls, busy signals) and identify the remedy 

employed to address each complaint. Based upon these records it must be possible to 

map the complaints to addresses within each wire center. If repeat complaints are 

received, then a record of such repeat complaints must be maintained. The results of the 

complaint records must be supplied to the Commission on a quarterly basis. The 

customer complaints reporting requirement pertains to WW' s provision of service only at 

the addresses of both residential and business subscribers in exchanges for which WW is 

designated an ETC. This requirement is limited to addresses as the quality of WW' s 

mobile service is irrelevant to its petition for ETC designation. 

Federal Universal Service Fund The Commission finds that in conjunction with 

being designated an ETC, WW niust report to the Commission the Federal universal 

service funds including Lifeline and Link Up credits that it receives. The reports must be 

filed.quarterly for each wire center in which WW is designated an ETC. As WW's 

petition is strictly for Cellular service, prior to WW' s seeking Federal universal service 

support for customers served by means of other than Cellular technology (e.g., PCS) WW 

must file with the Commission a statement of such intent. 

Service Package As long as WW is designated an ETC it must have on file with 

the Commission a copy of each rate plan that it offers and for which it may receive 

Federal universal service support. Each plan must include the rates, terms and conditions 

of service. The Commission shall establish in rules any necessary rate caps and terms for 

unlimited service (minutes of use); WW will have to comply with those and other rules 

once codified. 

Lifeline Upon compliance with the requirements in this order WW must file with 

the USAC (Universal Service Administration Company) its demonstration that its 

65 Although WW did not previously keep records of complaints Virginia Cellular agreed 
to provide the FCC on an annual basis the number of consumer complaints (FCC 03-338, 
CC Docket 96-45, Released January 22, 2004. 
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Lifeline plan complies with the FCC's rules. Once the USAC certifies that WW's plan is 

compliant with the FCC's rules Lifeline assistance will be available to qualifying low­

income consumers served by WW. 

Fund Size and Funded Lines The Commission is concerned about the size of the 

Federal universal service fund. The FCC expressed heightened concern about the size of 

the Federal fund. 66 The heightened concern of the FCC's is shared by this Commission. 

There is a real risk that if the Federal fund's size continues along its recent growth path, 

legislation could be enacted to limit the fund's size. Any such legislation could damage 

the ability of carriers to operate, maintain and expand networks that serve to achieve the 

universal service principles set forth in §254(b ). These concerns are, however, being 

addressed at the Federal level by both the FCC and the Federal-State Joint Board. For 

that reason, the Commission also finds the MCC's testimony on how to interpret what 

"new" and "former" subscribers are (FCC Rules, Section 54:307) is an issue that is more 

appropriately resolved by the FCC. The FCC's recent NPRM (CC 96-45, Released June 

8, 2004)
67 

has as one issue the concern raised here by the MCC. Therefore, it appears to 

the Commission unnecessary to address how to interpret the FCC's rules on new and 

captured customers in this docket. 

A related issue regards the merit of basing support on primary lines. The 

Commission opposes policies that limit support to primary lines, which is essentially a 

"voucher" system. The Commission filed comments with the FCC in opposition to the 

primary line policy.
68 

In its comments, the Commission expressed concern with how a 

66 In its Virginia Cellular Order (FCC 03-338, CC Docket No. 96-45, Released January 
22, 2004) the FCC asserts: "Although we find that grant o[this ETC designation will not 
dramatically burden the universal service fund, we are increasingly concerned about the 
impact on the universal service fund due to the rapid growth in high-cost support 
distributed to competitive ETCs ... We note that the outcome of the Commission's pending 
proceeding examining the rules relating to high-cost support in competitive areas could 
potentially impact, among otherthings, the support that Virginia Cellular and other 
competitive ETCs may receive in the future." (para. 31, emphasis added) 

67 The NPRM responds to the February 29, 2004 Recommended Decision of the Federal­
State Joint Board (CC No. 96. 45, Released February 27, 2004). 

68 See Reply Comments, CC Docket No. 96-45, filed electronically on September 22, 
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primary-line funding mechanism will likely harm ILECs. A primary-line funding 

mechanism will be harmful because dilutes the network support received by ILECs. 

28 

Network Requirements and Service Quality Standards Several interveners 

raised issues involving service quality standards. MITS held that in the event the 

Commission designates WW as an ETC it should only do so if the designation is 

conditioned upon WW's meeting "pricing, service quality and technical standards." (TR 

16) MT A also opposed designating WW as an ETC, in part, until WW meets the service 

quality requirements imposed on Qwest. The MCC also proposed service quality 

requirements upon which any designation should be conditioned. The Commission's 

rules will address in addition to those requirements and standards established in this order 

other standards that will apply to ETCs. 

The Commission fmds that all ETCs must comply with the Commission's ETC 

rules. The Commission has statutory authority to require WW as a condition of receiving 

ETC designation to comply with the requirements that the Commission imposes in this 

order and that it imposes in rules. The Federal-State Joint Board's Recommended 

Decision (FCC 041-1, CC Docket No. 96.45, Released February 27, 2004) also provides 

guidelines for additional ETC eligibility requirements. These guidelines include the 

following five items (Recommended Decision, pp. 1 0-16): 1) adequate financial 

resources; 2) commitment and·ability to provide the supported services; 3) ability to 

remain functional in emergencies; 4) consumer protection and 5) minimum local usage. 

The Commission intends to fully consider these guidelines in its ongoing ETC 

rulemaking proceeding. 

Other Matters Other proposals raised by interveners that were not addressed here 

appear ones that the Commission can defer to its ETC rulemaking proceeding. 

Conclusions of Law 

The Commission has jurisdiction over applications for designation as an eligible 

telecommunications carrier in Montana. 47 US. C.§ 214(e)(2); § 69-8-840, MCA. 

Consideration of the public interest applies in all applications for designation as 

an eligible telecommunications carrier. 47 US. C. § 214(e)(2), ("[u)pon request and 

2004. 



DOCKETNO. D2003.1.14. ORDER NO. 6492a 

consistent with the public interest, convenience, and necessity" a state commission may 

designate additional eligible telecommunications carriers). The Commission has 

considered the public interest in this proceeding. 

29 

The Commission has proposed, and is considering the adoption of, rules 

governing the designation of eligible telecommunications carriers and the maintenance of 

status as an eligibile telecommunications carrier. See PSC Docket No. L-04.07.5-RUL 

(formal publication of notice of hearing on the proposed rules is expected in the Montana 

Administrative Register on or about November 4, 2004). The rules, as adopted, will 

apply to all eligible telecommunications carriers in Montana, including WWC Holding 

Co. The rules may modify or replace one or more of the terms and conditions in this 

order. 

All pending motions, objections, and arguments not specifically acted upon in this 

Final Order are denied; to the extent denial is consistent with this Final Order. 

ORDER 

It is hereby ordered that the application of WWC Holding Co. for designation as 

an eligible telecommunications carrier is granted, subject to the terms and conditions 

included in this order. 

Done and dated this 14th day of October, 2004, by a vote of 5-0. 
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BY ORDER OF THE MONTANA PUBLIC SERVICE COMMISSION 

BOB ROWE, Chairman 

THOMAS J. SCHNEIDER, Vice-Chairman 

MATT BRAINARD, Commissioner 

GREG JERGESON, Commissioner 

JAY STOVALL, Commissioner 

ATTEST: 

Connie Jones 
Commission Secretary 

(SEAL) 

NOTE: Any interested party may request the Commission to reconsider this 
decision. A motion to reconsider must be filed within ten (1 0) days. See 
38.2.4806, ARM. 
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Glossary of Acronyms for Mid Rivers D2003.8.105 Post-hearing Memo 

CGSA: cellular geographic service area 

CTIA: cellular telecommunications internet assoc. 

DR: data request 

DTMF: dual tone multi-frequency 

ETC: eligible telecommunications carrier 

FCC: Federal Communications Commission 

FUSF: federal USF 

Hz: Hertz, a measure ofbandwidth (also MHz for MegaHz) 

MCC: Montana Consumer Counsel 

MITS: Montana Independent Telecommunications Systems 

MRC: Mid Rivers Cellular 

MRTC: Mid Rivers Telephone Co-op 

MTA: Montana Telecommunications Assoc. 

PCS: personal communications service 

PI: public interest 

RSA: rural service area 

RTC: Range Telephone Co-op 

TR: transcript. 

UNE: unbundled network elements 

USAC: Universal Service Administrative Company 

USF: universal service fund (funds) 
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