
Jason B. Williams 
Northwestern Energy 
40 E.  Broadway 
Butte, MT 59701 
phone: (406) 497-3449 
fax: (406) 497-245 1 
email: jason.willinnzs@northwestem.con~ 
Attorney for Northwestern Energy 

DEPARTMENT OF PUBLIC SERVICE REGULATION 
BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MONTANA 

IN THE MATTER OF Northwestern Energy's ) UTILITY DIVISION 
Application for Approval of Electric Supply ) DOCKET NO. D2010.5.50 
Deferred Cost Account Balance and Projected 
Electric Supply Cost 

1 
1 

NORTHWESTERN ENERGY'S 
MOTION FOR PROTECTIVE ORDER 

I. INTRODUCTION 

Northwestern Corporation d/b/a Northwestern Energy ("Northwestern" or "NWE"), by 

and through its undersigned counsel, hereby submits this Motion for Protective Order in the 

above-captioned Docket. Following a thorough legal and factual examination, Northwestern has 

determined the information identified below is a trade secret and otherwise protectable under the 

Montana Public Service Commission's ("Coinmission") rules. Accordingly, NWE moves the 

Commission pursuant to ARM $ 5  38.2.5001 through 38.2.5030 (Commission rules governing 

protective orders and protection of confidential information) to grant a protective order 

governing the use and disclosure of the information identified below. 



Northwestern has considered that the Commission is a public agency and that there is a 

presumption of access to doctunents and infonnation in the Commission's possession. 

Northwestern also understands it has the burden of demonstrating that the infonnation identified 

herein is confidential infonnation and that it must, within this motion, establish a prima facie 

showing of confidentiality, factually and legally, and make clear the basis for the claim of 

confidentiality. 

NWE hlly appreciates the dilemma faced by the Commission in administering the state's 

broad right of access to public information. NWE, in this motion, respectfully represents that it 

has overcome the presumption that the public should have unrestricted access to documents and 

information identified herein. NWE provides, in this motion and the attached affidavit, aprima 

facie showing of confidentiality, both factually and legally, and explains the basis for the claim 

of confidentiality. 

The information described below has been requested by data request PSC-021a in this 

Docket. The information requested by this data request was submitted, in redacted form, as part 

of Northwestern's 2009 Electric Supply Plan in Docket N2010.6.57. Northwestern submitted a 

Motion for Protective Order in Docket N2010.6.57 for same information that is being requested 

by PSC -021 in this Docket, and the Commission granted such information protection. Protective 

Order No. 7101, Docket N2010.6.57. 

II. MOTON FOR PROTECTIVE ORDER 

A. Contact Person 

The contact person regarding this motion and regarding the items to be protected is: 

Jason B. Williams 
40 E. Broadway 
Butte, MT 59701 
phone: (406) 497-3449 
fax: (406) 497-2451 



email: jnson.willinms@northwestem.com 
Attorney for Northwestern Energy 

B. Identification of Confidential Information 

A complete and specific non-confidential identification, item by item or by category of like 

items for which protection is being sought is: 

NWE's business strategy for future market purchases. Specifically, the 
information details specific percentages of forecasted electric supply that 
will be purchased by NWE and the timelines on which the purchases are 
to occur. In addition, the information sets forth "bard targets," which are 
trigger points at which NWE proposes to &rchase supply in 
corresponding percentages for future delivery, referred to collectively 
herein as "Purchase Strategy Information" . 

C. Factual and Legal Basis for Proection 

For the above-referenced items or category of like items, a complete and specific factual 

basis, including thorough identification and explanation of specific facts, and a complete and 

specific legal basis and application of the law to the facts follows. An affidavit supporting the 

facts is attached. The affiant is a person qualified on the subject matter and the affidavit supports 

the claim of confidentiality of the identified information. 

1. The confidential material is information. 

"Information" includes knowledge, observations, opinions, data, facts, and the like, 

whether recorded or communicated in writing, orally, electronically, or otherwise, and whether 

provided through pleadings, reports, exhibits, testimony, work papers, or similar items or 

attachments to such items, or in response to discovery, subpoena, order, audit, investigation, or 

other request. ARM§ 38.2.5001(3). 



The Purchase Strategy Infonnation constitutes the combined knowledge and observations 

of NWE staff and their opinions as to the appropriate procedures NWE should follow with 

respect to future market purchases. See Afldavit of Kevin Marlcovich ("'Marlcovich Afjclnvit'y at 

7 4. The information is included as part of NWE's Electric Supply Hedging Strategy, which is 

attached as Appendix 1, to Northwestern's 2009 Electric Su~pply Plan, and which has been 

requested in PSC-021.. 

2. The confidential information is in fact secret. 

a. Trade Secret 

Mont. Code Ann. 5 69-3-05(2) provides "[tlhe commission may issue a protective order 

when necessary to preserve trade secrets, as defined in 30-14-402, . . . as-required to carry out its 

regulatory functions.". Section 30-14-402(4), MCA, provides, in pertinent part: 

"Trade secret" means information or computer software, including a formula, 
pattern, compilation, program, device, method, technique, or process, that: derives 
independent economic value, actual or potential, from not being generally known 
to, and not being readily ascertainable by proper means by, other persons who can 
obtain economic value from its disclosure or use; and is the subject of efforts that 
are reasonable under the circumstances to maintain its secrecy. 

The Purchase Strategy Infonnation is in fact secret. Specific information regarding the 

shortlmedium term price hedging strategy includes price and volumetric thresholds for procuring 

future supply. A competitive advantage is derived from its secrecy and, consequently, the 

information derives actual and potential independent economic value from not being generally 

known and represents a legally protected property interest and trade secret. Marlcovich AfJidavit 

at 7 4. These issues are explained in more detail below. 

As explained below, NWE's strategy for future market purchases is a trade secret and 

that status protects NWE and electric supply customers. 



3. The confidential information is subject to efforts reasonable under the 
circumstances to maintain its secrecy. 

Acting under normal industry standard protocol, NWE protects confidential information 

(including this information which is a part of its Electronic Supply Hedging Strategy) by 

whatever means available to it. Only persons with a "need to lcnow" basis have access to the 

Purchase Strategy Information and the information is treated as confidential information by 

NWE. Markovich AfJidavit at 7 5 .  

After issuance of a protective order, NWE continues to maintain the secrecy of the 

information to be protected. Id For docket purposes, this information is placed on yellow paper 

and maintained in a secure location with access limited to those NWE employees who have a 

"need to know" based on NWE's internal controls. Id. This information is currently held only 

by NWE. Id. As NWE also continues to maintain its secrecy, the information to be protected 

keeps its status as NWE trade secrets. See Mont. Code Ann. 5 30-14-402(4). 

4. The confidential information is not readily ascertainable by proper means. 

Since the information to be protected is not within the public domain, it is not readily 

ascertainable by any other entity. Id. No public documents exist which could reveal the 

information to be protected by any means whatsoever. Id. No one could reasonably ascertain 

this information through a public source. Id, 

5. The confidential information derives independent economic value from its 
secrecy or a competitive advantage is derived from its secrecy. 

Trade secrets are a species of property. See, e.g., Mountain States Telephone and 

Telegraph v. Dept ofpublic Services, 194 Mont. 277, 634 P.2d 181, 188 (1981); Great Falls 

Tribune v. Public Service Commission, 319 Mont. 38, 82 P.3d 876 (2003). The Purchase 



Strategy Information, combined with public information of transactions already 

consummated, could allow a potential supplier to determine exactly when and how much 

electric supply NWE intends to purchase which in turn could give them an advantage in 

bilateral negotiations or in any offers they may make. Id. This information is kept in the 

strictest confidence since its disclosure would irreparably damage NWE's ability to receive 

the most competitive prices and beneficial supply arrangements on behalf of NWE's 

electric supply customers. Id. Release of this information could harm NWE's ability to 

efficiently conduct future requests for proposals or bids for electric supply, seriously hinder 

the ability to negotiate and receive the most competitive prices on behalf of customers, and 

jeopardize reliability through inadequate electric supply. Id. NWE's inability to protect 

the confidentiality of this information has the potential to raise the price of future bid 

proposals to NWE, as others will know the volume and price at which NWE plans to 

transact. Id. Thus, disclosure would significantly weaken or possibly destroy NWE's 

negotiating position for electric supply. Specifically, bidders would lcnow at what price NWE 

expects to purchase a percentage of its future supply and would not offer a price lower than 

NWE's "hard target" trigger point. Obviously, if the confidential information were to be disclosed, 

it would most likely result in higher prices for consumers. Further, NWE's decision-making process 

for future market s~~pply  is subject to retrospective prudence review by the Commission. Thus, NWE 

feels strongly that it would not be psudent to disclose the confidential information. Id. 

V. SUMMARY AND REQUEST FOR RELIEF 

Consistent with the Montana Supreme Court's recent pronouncements in Great Falls 

Tribune, and the Commission's authority under Mont. Code Ann. $ 69-3-105(2), NWE therefore 



respectfully requests a protective order covering this material. In support of this Motion is the 

Affidavit of Kevin Mnrkovich, included as Attachment A, 

P 
Dated this $ day of August, 2010. 

Northwestern Energy 

By: 

(/don B. Williams 
Attorney for Northwestern Energy 



ATTACHMENT A 

DEPARTMENT OF PUBLIC SERVICE REGULATION 
BEFORE THE MONTANA PUBLIC SERVICE COMMISSION 

OF THE STATE OF MONTANA 

IN THE MATTER OF Northwestern Energy's ) UTILITY DWISION 
Application for Approval of Electric Supply DOCKET NO.DZ010.5.50 
~eferred Cost ~ccoun t  Balance and ~rdkcted ) 
Electric Supply 1 

AFWIDAVIT OF 
IWIN J. MARKOVICH 

STATE OF MONTANA 1 
) ss. 

COUNTY OF SILVER BOW 1 

I, Kevin J. Markovich, being first duly sworn upon oath, deposes and states as follows: 

1. I am Director of Energy Supply Market Operations for Northwestern Energy (NWE). 

My responsibilities include procurement, administration, and oversight of the electricity supply 

operations. NWE's electric supply activities are governed pursuant to Montana statutes and 

administrative mles, on behalf of electric consumers in Montana. Electricity that is procured as part 

of NWE's Energy Supply activities is done so in a competitive marketplace. 

2. NWE files biennially, an Electric Procurement Plan with the Commission, which sets 

forth its general strategy for purchasing electricity. As part of that Plan, Northwestern submits its 

Energy Supply Hedging Strategy. On behalf of NWE, I maintain responsibility for assisting in the 

development of NWE's procurement plans and strategies as well as the implementation of market 

procurement activities once they are finalized and approved. 

3. I have personal knowledge of the facts stated herein. Any opinions expressed herein are 

based upon my experience, as well as procurement and administration of electric supply resources 

generally. 



ATTACHMENT A 

4. NWE's business strategy for future market purchases constitutes the combined knowledge and 

observations of NWE staff and their opinions as to the appropriate procedures NWE should follow with 

respect to future market purchases. The above-described information, including fixed price purchase 

volumes, percentages, and additional fixed-price purchase targets and prices, reveals NWE's distinct 

procurement strategies, and is private information and should not be made public. This 

information, combined with public information of transactions already consummated, could allow 

a potential supplier to determine exactly when and how much electric supply NWE intends to 

purchase which in turn could give them an advantage in bilateral negotiations or in any offers they 

may make. This information is kept in the strictest confidence since its disclosure would 

irreparably damage NWE's ability to receive the most competitive prices and beneficial supply 

arrangements on behalf of NWE's electric supply customers. Release of this information could 

harm NWE's ability to efficiently conduct future requests for proposals or bids for electric supply, 

seriously hinder the ability to negotiate and receive the most competitive prices on behalf of 

customers, and jeopardize reliability through inadequate electric supply. NWE's inability to 

protect the confidentiality of this information has the potential to raise the price of future bid 

proposals to NWE, as others will know the volume and price at which NWE plans to transact. 

Therefore, NWE considers the information to be confidential and proprietary business 

information, a property interest entitled to legal protection from public disclosure, and that it 

would not be prudent to disclose this information. 

5 .  NWE protects this information by whatever means available. At NWE, this information is 

kept in a specific secure location, accessible only by designated individuals with a need to know. 

After issuance of a protective order, NWE continues to maintain the secrecy of the information to 

be protected. For docket purposes, this information is then placed on yellow paper and maintained 

in a secure location with access limited to those employees with a "need to know" based on 

NWE's internal controls. In addition, the information described above is held only by NWE, its 

agents, attorneys and authorized representatives. Since this information is not within the public 

domain, it is not readily ascertainable by any other entity. No public documents exist which 

could reveal the information to be protected by any means whatsoever. No one could reasonably 

ascertain this information by accessing any publicly available information. 



ATTACHMENT A 

6. Publication of this information could lead to collusion and price fixing among competitors. 

Further, the information is subject to NWE's continuing efforts to maintain its privacy. On this 

basis, the material also constitutes NWE's trade secret information. 

7. In addition to violating NWE's rights and interests in its confidential and proprietary 

business information and trade secrets, public disclosure of the information would provide unfair 

competitive advantage to those entities seeking Energy Supply contracting opportunities. Any 

unfair competitive advantage would impair NWE's ability to negotiate or otherwise obtain the 

most favorable pricing terms on behalf of Energy Supply customers. In this regard, any unfair 

competitive advantage will ultimately work to the detriment of these customers. 

FURTHER AFFIANT SAYETH NOT. 

Executed this /8 day of August, 2010 

Kevin J. Markovich 
Director, Energy Supply 

SUBSCRIBED AND SWORN TO before me this / ay of August, 2010. 

J ~esidinh. at Butte. MT .+ 

My Commission expires: 

9-9-dor& 


