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1701 Prospect A venue 
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RE: Responses to PSC Data Requests 001-007 From D2011.1.8 

Dear Kate: 

May 31 , 2011 

Enclosed please find Mountain Water' s responses to data requests 001-007 from the PSC. 

An additional copy of all materials has been provided to the City of Missoula, the Montana Consumer 
Counsel, the Clark Fork Coalition, and representatives of the Carlyle Group. 
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Cc: Mr. John Alke, Esquire 
Hughes, Kellner, Sullivan and Alke 
40 W . Lawrence Suite A 
POBox 1166 
Helena, Montana 59634-1166 

Jim Nugent 
Missoula City Attorney's Office 
435 Ryman Street 
Missoula, MT 59802 

Barbara Hall, Legal Director 
Clark Fork Coalition 
140 S. 4th Street West, Unit 1 
POBox 7593 
Missoula, MT 59801 



Mr. Robert Nelson 
Montana Consumer Counsel 
111 N. Last Chance Gulch 
Helena, MT 59601 

Thorvald A Nelson 
Holland & Hart Lip 
6380 South Fiddlers Green Cir Suite 500 
Greenwood Village, CO 80111 

William Mercer 
Holland & Hart LLP 
POBox639 
Billings, MT 59103-0639 

BryanD Lin 
The Carlyle Group 
520 Madison Ave 41 51 Floor 
New York, NY 10022 

Jim Larocque 
The Carlyle Group 
520 Madison Avenue 
New York, NY 10022 
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PSC-001 
Regarding: Discussions regarding purchase by other entities 

 
a. State whether there has ever been any dialogue between Mountain Water or 

Park Water Company with regard to the sale and purchase of the Mountain 
Water system with the City of Missoula or any other public entity, including 
any water and/or sewer district. 
 
Yes. 
 

b.  If the answer to (a) is in the affirmative, please provide the following 
information: (1) the approximate date of the dialogue; (2) who likely initiated 
the dialogue; and (3) to the best of your recollection, the reason for lack of 
fruition. 
 
 Mountain’s Superior system was sold to the town of Superior in 2000.  Any 
dialogue regarding Mountain’s Missoula system has been with the City of 
Missoula.  The City unsuccessfully tried to condemn Mountain in 1982.  Since 
that unsuccessful condemnation effort, the City has generally recognized that 
Mountain is not for sale.  Mountain Water did commit to the City, in 1997, that if 
Park desired to sell Mountain, the City would be given notice, and provided a 90 
day opportunity to determine its ability to make a purchase. 

c. State whether there has been any dialogue between Mountain Water or Park 
Water Company with regard to the sale and purchase of the Mountain 
Water system with any non-public entities within the last five years. If so, (1) 
state the approximate date(s); (2) who initiated and with whom the dialogue 
occurred; and (3) the reason for lack of fruition. 

 
No. 
 

d. State whether Park Water Co. and/or Mountain Water Co. have been 
actively marketing or soliciting for interest. 
 
Mountain has neither marketed itself as being for sale, nor solicited offers of 
purchase. 



PSC-002 
Regarding: Mountain Water rate base 

 
a. Please detail the rate base as of 2010 for Mountain Water that would be 

transferred to Carlyle. Provide this in a schedule for each rate base item 
detailing original cost, purchase date, depreciation life, accumulated 
depreciation, and net remaining life. Please also include all fully depreciated 
items still in use. 

b. Please reconcile the above valuation to the rate base agreed to in Docket 
D2010.4.41, separating the Park allocation from the Mountain rate base. 

 
Pursuant to the request of the Commission Staff, see Attachment PSC‐002 In response 
to the following modified inquiry: 
 
For Mountain Water, please provide: 

 
a. Summary by plant account of utility plant asset cost starting from the figures 

used for the rate base calculation in the test year 2009 filing and detailing the 
changes through end of year 2010 in the format used for the 38.5.124;  

b.  Summary by plant account of the depreciation and amortization reserve starting 
from the figures used for the rate base calculation in the test year 2009 filing and 
detailing the changes through end of year 2010 in the format used for the 
38.5.133. 
 
See Attached 

 



PSC‐002

Utility Plant ‐ Cost

Acct No. Description
Test Year 2009 

Rate Base

Eliminate Averaging 
and Pro‐Forma 

Adjustments to TY09

2009 End of Year 
Balance Per 

Books
2010 Plant 
Additions

2010 Plant 
Retirements

2010 Plant 
Adjustments

2010 End of Year 
Balance Per 

Books
30300 Misc. Intangible Plant ‐                       30,535                      30,535                ‐                      ‐                   (2,518)             28,017               
31000 Source of Supply Land & Land Rights 259,322              286                           259,608              ‐                      ‐                   ‐                   259,608             
31100 S/S Structures & Improvement 938,829              (292)                          938,537              2,693                 ‐                   ‐                   941,230             
31200 Reservoir‐Collection/Imp 414,944              15,040                      429,984              41,425                 (2,130)             ‐                   469,279             
31400 Wells & Springs 336,221              (102)                          336,119              ‐                      ‐                   ‐                   336,119             
31600 Supply Mains 337,436              ‐                            337,436              ‐                      ‐                   ‐                   337,436             
32000 Pumping Land & Land Rights 17,058                ‐                            17,058                ‐                      ‐                   ‐                   17,058               
32100 Pumping Structures & Improvement 1,446,146           209,654                    1,655,800           13,023                 (759)                 44,094            1,712,158          
32300 Other  Power Production 1,005,507           ‐                            1,005,507           290,051               ‐                   ‐                   1,295,558          
32500 Electric Pumping Equip 3,590,825           248,039                    3,838,864           111,014               (24,566)           (16,029)           3,909,283          
32800 Other Pumping Equipment ‐                       ‐                            ‐                       ‐                      ‐                   ‐                   ‐                      
33100 Treatment Structures & Improvement 451,055              ‐                            451,055              ‐                      ‐                   ‐                   451,055             
33200 Water Treatement Equip 270,204              (4,234)                       265,970              2,998                 (2,696)             ‐                   266,272             
34000 T & D Land Rights 93,355                13,705                      107,060              50,562                 ‐                   ‐                   157,622             
34010 T & D Land‐Non Depreciable 579,429              (14,237)                     565,192              2,882                 ‐                   ‐                   568,074             
34100 T & D Structures & Improvement 165,220              58                              165,278              ‐                      ‐                   ‐                   165,278             
34200 T & D Reservoir & Standpipes 5,347,632           15,995                      5,363,627           42,631                 ‐                   ‐                   5,406,258          
34300 T & D M i 49 796 842 583 722 50 380 564 2 171 150 (52 712) (140 630) 52 358 37234300 T & D Mains 49,796,842         583,722                    50,380,564         2,171,150           (52,712)           (140,630)         52,358,372        
34500 T & D Services 188,574              ‐                            188,574              ‐                      ‐                   ‐                   188,574             
34600 Meters 4,163,166           124,865                    4,288,031           174,035               (162,877)         ‐                   4,299,190          
34700 Meter Installations 1,620,844           24,896                      1,645,740           39,041                 ‐                   ‐                   1,684,781          
34800 Hydrants 4,372,977           92,532                      4,465,509           144,673               (2,558)             ‐                   4,607,624          
38900 General Plant Land & Land Rights 204,000              ‐                            204,000              ‐                      ‐                   ‐                   204,000             
39000 General Plant Structures & Improvement 2,034,393           10,746                      2,045,139           32,470                 (1,596)             ‐                   2,076,013          
39100 Office Furniture & Equip 211,015              627                           211,642              5,551                 (2,856)             ‐                   214,338             
39200 Transportation Equipment 916,056              526                           916,582              105,496               (106,592)         14,509            929,995             
39400 Tools & Work Equipment 373,496              8,168                        381,664              45,603                 (1,438)             120,213          546,042             
39500 Laboratory Equipment 13,398                ‐                            13,398                ‐                      ‐                   ‐                   13,398               
39600 Power Operated Equipment 18,542                ‐                            18,542                ‐                      ‐                   ‐                   18,542               
39700 Communications Equipment 402,289              15,964                      418,253              32,160                 (10,889)           ‐                   439,523             
39710 Telemetry Equipment 2,528,752           (46,033)                     2,482,719           143,457               (57,634)           ‐                   2,568,542          
39830 Computer Equipment‐‐Hardware 744,822              6,176                        750,998              46,424                 (69,998)           (283)                 727,141             
39840 Computer Equipment‐‐MIS/Software 315,017              8,748                        323,765              39,125                 (2,113)             283                  361,061             
39899 Miscellaneous Equipment 17,647                (78)                            17,569                168                     (430)                 ‐                   17,307               

Total Utility Plant Balance 83,175,013$        1,345,306$                 84,520,319$        3,536,632$        (501,843)$         19,640$             87,574,748$       



PSC‐002

Utility Plant ‐ Accumulated Depreciation

Acct No. Description

Test Year 2009 
Depreciation 

Reserve

Eliminate Averaging 
and Pro‐Forma 

Adjustments to TY09

2009 End of Year 
Balance Per 

Books
2010 

Depreciation

2010 
Depreciation 
Retirements

2010 Salvage, Cost 
of Removal and 

Other 
Adjustments

2010 End of 
Year Balance 
Per Books

31100 S/S Structures & Improvement (161,830)             (13,425)                     (175,255)             (27,593)           ‐                  ‐                         (202,848)         
31200 Reservoir‐Collection/Imp (245,607)             (3,167)                       (248,774)             (6,794)              2,130              ‐                         (253,438)         
31400 Wells & Springs (190,008)             (4,042)                       (194,050)             (7,731)              ‐                  ‐                         (201,781)         
31600 Supply Mains (183,061)             (4,239)                       (187,300)             (8,638)              ‐                  ‐                         (195,938)         
32100 Pumping Structures & Improvement (421,883)             (8,911)                       (430,794)             (37,277)           759                  (20,228)                 (487,539)         
32300 Other  Power Production (304,320)             (21,136)                     (325,456)             (42,332)           ‐                  ‐                         (367,788)         
32500 Electric Pumping Equip (1,627,809)          (46,584)                     (1,674,393)          (133,256)         24,566            5,197                     (1,777,885)     
32800 Other Pumping Equipment ‐                       ‐                            ‐                       ‐                  ‐                  ‐                         ‐                  
33100 Treatment Structures & Improvement (244,915)             (7,001)                       (251,916)             (13,126)           ‐                  ‐                         (265,042)         
33200 Water Treatement Equip (127,125)             219                           (126,906)             (12,474)           2,696              ‐                         (136,684)         
34000 T & D Land Rights (36,382)               179                           (36,203)               ‐                  ‐                  ‐                         (36,203)           
34100 T & D Structures & Improvement (76,516)               (1,555)                       (78,071)               (2,710)              ‐                  ‐                         (80,781)           
34200 T & D Reservoir & Standpipes (1,717,717)          (64,144)                     (1,781,861)          (131,495)         ‐                  ‐                         (1,913,356)     
34300 T & D Mains (10,807,055)        (461,455)                   (11,268,510)        (982,201)         52,712            28,841                   (12,169,158)   
34500 T & D Services (53,320)               (2,541)                       (55,861)               (5,186)              ‐                  ‐                         (61,047)           
34600 Meters (258,619)             59,520                      (199,099)             (151,282)         162,877          (12,619)                 (200,123)         
34700 Meter Installations (664,240)             (1,935)                       (666,175)             (53,651)           ‐                  ‐                         (719,826)         
34800 Hydrants (917,813)             (53,435)                     (971,248)             (108,958)         2,558              788                        (1,076,861)     
39000 General Plant Structures & Improvement (1,153,826)          (15,000)                     (1,168,826)          (36,812)           1,596              ‐                         (1,204,042)     
39100 Office Furniture & Equip (140,904)             (1,945)                       (142,849)             (9,269)              2,856              ‐                         (149,263)         
39200 Transportation Equipment (608,259)             (32,016)                     (640,275)             (60,261)           106,592          (13,556)                 (607,500)         
39400 Tools & Work Equipment (164,297)             (8,533)                       (172,830)             (23,960)           1,438              (6,851)                    (202,203)         
39500 Laboratory Equipment (11,906)               (254)                          (12,160)               (342)                ‐                  ‐                         (12,502)           
39600 Power Operated Equipment (17,173)               (131)                          (17,304)               (172)                ‐                  ‐                         (17,476)           
39700 Communications Equipment (207,538)             (21,559)                     (229,097)             (45,757)           10,889            (1,050)                    (265,015)         
39710 Telemetry Equipment (1,616,094)          (134,207)                   (1,750,301)          (281,380)         57,634            (1,854)                    (1,975,902)     
39830 Computer Equipment‐‐Hardware (606,070)             (26,725)                     (632,795)             (86,032)           69,998            ‐                         (648,829)         
39840 Computer Equipment‐‐MIS/Software (78,866)               (16,814)                     (95,680)               (34,381)           2,113              ‐                         (127,949)         
39899 Miscellaneous Equipment (5,293)                 (1,033)                       (6,326)                 (2,013)              430                  ‐                         (7,909)             

39900 Misc Tangible Plant (684)                     (684)                          (1,368)                 ‐                  ‐                  ‐                         (1,368)             

Total Depreciation Reserve Balance (22,649,130)$       (892,553)$                   (23,541,683)$       (2,305,084)$   501,843$          (21,332)$                  (25,366,255)$   



PSC-003 
Regarding:  Park Water Co. rate base 

a. Please detail the rate base as of 2010 for Park Water that would be 
transferred to Carlyle. Provide this in a schedule for each rate base item 
detailing original cost, purchase date, depreciation life, accumulated 
depreciation, and net remaining life. Please also include all fully depreciated 
items still in use. 

b.  Of the above, please provide separately, the original cost, purchase date, 
depreciation life, accumulated depreciation, and net remaining life of the rate 
base that there would be an allocation of a portion of the rate base to 
Montana. 

c.  Please provide the allocation percentages and methodology for the items 
above items. 

d.  Please reconcile your response to (b) above to the valuation of allocation of 
rate base to Mountain. 

 
Pursuant to the request of the Commission Staff, Mountain responds as follows to the 
following modified inquiry:   
 
For Park Water (main office), please provide: 

 
a. Summary by plant account of utility plant asset cost starting from the figures 

used for the rate base calculation in the test year 2009 filing and detailing the 
changes through end of year 2010 in the format used for the 38.5.160, 
“Working Papers for Interdepartmental Transactions, Computation of Main 
Office Rate Base Dollars.” 
 
Attached are schedules in the format of Working Papers for Interdepartmental 
Transactions 38.5.160.2 which show the Park General Office utility plant asset 
cost and associated depreciation reserves starting from the end of year figures 
used in the 2009 rate case and detailing changes through end of year 2010, on 
both a total and allocated (allocations of plant common to Park’s General Office 
and Park’s Central Basin Division) basis consistent with the Working Paper 
schedules in the 2009 rate case. 
 

b. Summary by plant account of the depreciation and amortization reserve 
starting from the figures used for the rate base calculation in the test year 2009 
filing and detailing the changes through end of year 2010 in the format used for 
the 38.5.160, “Working Papers for Interdepartmental Transactions, 
Computation of Main Office Rate Base Dollars.” 
 
See Response to a.  



38.5.160Working Papers for Interdepartmental Transactions
computation of Main Office Rate, Dollars

MOUNTAIN WATER COMPANY
MISSOULA DIVISION

AVERAGE 2010

CA.  NARUC NEW ADJUSTED RATE  ADJUSTED
ACCT.  ACCT. DESCRIPTION RATE BALANCE ADDITIONS RETIREMENTS ADJUSTMENTS BALANCE MAKING BALANCE

NO.   NO. 12/31/09 2010 2010 2010 12/31/10 ADJUSTMENTS 12/31/10

UTILITY PLANT - TOTAL
306 306 LAND-MAIN OFFICE 238,629 238,629 0 238,629
371 390 GENERAL STRUCTURES 3,557,382 249,102 (101,056) 0 3,705,428 0 3,705,428
372 391 OFFICE FURN. & EQUIP. 725,667 55,106 (56,090) 0 724,683 0 724,683

SUBTOTAL COMMON PLANT 4,521,679 304,208 (157,146) 0 4,668,740 0 4,668,740

372 391 OFFICE FURNITURE & EQUIPMENT 5,029 0 (4,078) 951 0 951
373 392 TRANSPORTATION EQUIPMENT 136,723 0 0 136,723 0 136,723
375 395 LABORATORY EQUIPMENT 5,070 0 (3,737) 1,334 0 1,334
376 397 COMMUNICATIONS EQUIPMENT 432,507 88,026 (6,403) 514,130 0 514,130

372 398 COMPUTER EQUIPMENT 539,151 16,511 (3,811) 551,852 0 551,852
372 398 COMPUTER EQUIP.-PCs 204,130 8,875 (21,104) 191,900 0 191,900
372 398 COMPUTER EQUIP.-MIS SYSTEM 0 43,746 (485) 43,261 (43,261) 0

SUBTOTAL COMPUTER EQUIP.& MIS 743,282 69,132 (25,401) 0 787,013 (43,261) 743,753

SUBTOTAL MAIN OFFICE ONLY 1,322,611 157,158 (39,618) 0 1,440,150 (43,261) 1,396,890

TOTAL 5,844,289 461,366 (196,764) 0 6,108,891 (43,261) 6,065,631

DEPRECIATION RESERVE - TOTAL
371 10890 GENERAL STRUCTURES 2.44% (849,584) (88,606) 101,056 0 (837,134) 0 (837,134)
372 10891 OFFICE FURN. & EQUIP. 5.21% (473,486) (35,780) 56,090 0 (453,177) 0 (453,177)

SUBTOTAL COMMON PLANT (1,323,071) (124,386) 157,146 0 (1,290,310) 0 (1,290,310)

372 10891 OFFICE FURN. & EQUIP. 23.35% (2,505) (698) 4,078 0 874 0 874
373 10892 TRANSPORTATION EQUIPMENT 18.04% (85,981) (24,665) 0 0 (110,646) 0 (110,646)
375 10895 LABORATORY EQUIPMENT 0.59% (5,106) (19) 3,737 0 (1,389) 0 (1,389)
376 10897 COMMUNICATION EQUIPMENT 5.90% (92,639) (27,926) 6,403 0 (114,162) 0 (114,162)

372 10898 COMPUTER EQUIPMENT-NEW 8.35% (202,185) (45,549) 3,811 0 (243,923) 0 (243,923)
372 10898 PERSONAL COMPUTER EQUIP. 13.67% (156,079) (27,069) 21,104 0 (162,043) 0 (162,043)
372 10898 MIS SYSTEM 0 (502,150) 485 0 (501,665) 501,665 0

SUBTOTAL COMPUTER EQUIP.& MIS (358,264) (574,768) 25,401 0 (907,632) 501,665 (405,967)

SUBTOTAL MAIN OFFICE ONLY (544,495) (628,076) 39,618 0 (1,132,953) 501,665 (631,289)

TOTAL DEPRECIATION RESERVE (1,867,565) (752,462) 196,764 0 (2,423,263) 501,665 (1,921,598)

(Continued) 160.1 2



38.5.160Working Papers for Interdepartmental Transactions
computation of Main Office Rate, Dollars

MOUNTAIN WATER COMPANY
MISSOULA DIVISION

AVERAGE 2010

CA.  NARUC NEW ADJUSTED RATE  ADJUSTED
ACCT.  ACCT. DESCRIPTION RATE BALANCE ADDITIONS RETIREMENTS ADJUSTMENTS BALANCE MAKING BALANCE

NO.   NO. 12/31/09 2010 2010 2010 12/31/10 ADJUSTMENTS 12/31/10

UTILITY PLANT - MAIN OFFICE
306 306 LAND-MAIN OFFICE 22.0% 52,498 0 0 0 52,498 0 52,498
371 390 GENERAL STRUCTURES 44.0% 1,565,248 109,605 (44,465) 0 1,630,388 0 1,630,388
372 391 OFFICE FURN. & EQUIP. 50.0% 362,833 27,553 (28,045) 0 362,342 0 362,342

SUBTOTAL COMMON PLANT 1,980,581 137,158 (72,510) 0 2,045,229 0 2,045,229

372 391 OFFICE FURN. & EQUIP. 100.0% 5,029 0 (4,078) 0 951 0 951
373 392 TRANSPORTATION EQUIPMENT 100.0% 136,723 0 0 0 136,723 0 136,723
375 395 LABORATORY EQUIPMENT 100.0% 5,070 0 (3,737) 0 1,334 0 1,334
376 397 COMMUNICATION EQUIPMENT 46.9% 202,846 41,284 (3,003) 0 241,127 0 241,127

372 398 COMPUTER EQUIPMENT-OLD 99.4% 536,132 16,419 (3,789) 0 548,761 0 548,761
372 398 PERSONAL COMPUTER EQUIP. 100.0% 204,130 8,875 (21,104) 0 191,900 0 191,900
372 398 MIS SYSTEM 99.4% 0 43,501 (483) 0 43,018 (43,018) 0

SUBTOTAL COMPUTER EQUIP.& MIS 740,263 68,795 (25,376) 0 783,680 (43,018) 740,662

SUBTOTAL MAIN OFFICE ONLY 1,089,930 110,079 (36,194) 0 1,163,814 (43,018) 1,120,797

TOTAL UTILITY PLANT 3,070,510 247,237 (108,704) 0 3,209,043 (43,018) 3,166,025

DEPRECIATION RESERVE - MAIN OFFICE
371 10890 GENERAL STRUCTURES 44.0% (373,817) (38,987) 44,465 0 (368,339) 0 (368,339)
372 10891 OFFICE FURN. & EQUIP. 50.0% (236,743) (17,890) 28,045 0 (226,588) 0 (226,588)

SUBTOTAL COMMON PLANT (610,560) (56,877) 72,510 0 (594,927) 0 (594,927)

372 10891 OFFICE FURN. & EQUIP. 100.0% (2,505) (698) 4,078 0 874 0 874
373 10892 TRANSPORTATION EQUIPMENT 100.0% (85,981) (24,665) 0 0 (110,646) 0 (110,646)
375 10895 LABORATORY EQUIPMENT 100.0% (5,106) (19) 3,737 0 (1,389) 0 (1,389)
376 10897 COMMUNICATION EQUIPMENT 46.9% (43,447) (13,097) 3,003 0 (53,542) 0 (53,542)

372 10898 COMPUTER EQUIPMENT-NEW 99.4% (201,053) (45,294) 3,789 0 (242,557) 0 (242,557)
372 10898 PERSONAL COMPUTER EQUIP. 100.0% (156,079) (27,069) 21,104 0 (162,043) 0 (162,043)
372 10898 MIS SYSTEM 99.4% 0 (499,338) 483 0 (498,855) 498,855 0

SUBTOTAL COMPUTER EQUIP.& MIS (357,131) (571,701) 25,376 0 (903,455) 498,855 (404,600)

SUBTOTAL MAIN OFFICE ONLY (494,171) (610,180) 36,194 0 (1,068,157) 498,855 (569,302)

TOTAL DEPRECIATION RESERVE (1,104,731) (667,057) 108,704 0 (1,663,085) 498,855 (1,164,229)

(Continued) 160.2 2



PSC-004 
Regarding: Missoula Concerns 

a. What are the long-term implications (benefits/concerns) for Missoula if 
the sale is allowed? 

 
There should be no long term concerns for Missoula from a change in the 
ownership of the stock in the Park Water Company.  See, generally, Mountain 
Water’s responses to CFC ‐45 and 46.  The long term benefit should be improved 
access to additional equity capital. 

 
b. How will the acquisition of Park by Carlyle, whose objective is to 
“generate superior investment returns,” affect the monthly bills of customers 
of Mountain Water? 

 
Carlyle’s general profit objectives do not determine Mountain’s cost of providing 
regulated utility service.  It is the Commission that determines the authorized 
return on equity for Mountain, regardless of who owns the stock of Park Water. 



PSC-005 
Regarding: Water rights 

 
Are there any legal or regulatory restrictions that prevent Park/Mountain 
Water/Surviving entity to sell and/or transfer its water rights in any fashion 
that will take the water from Mountain’s service area, and allow it to be 
shipped out of Missoula to another city or state, depriving the present service 
area of water? Please explain fully. 

 
There are multiple legal restrictions that would prevent Park/Mountain Water, or a 
surviving entity from selling and/or transferring its water rights away from Mountain’s 
service area (Missoula Valley), or shipping/transferring its water rights to another city or 
state.  Chiefly, the Montana Constitution states that all waters within the State “are the 
property of the state for the Use of Its people”.  Montana Constitution, Article XI, 
Section 3(3); and see below: 

(3) All surface, underground, flood, and atmospheric 
waters within the boundaries of the state are the property 
of the state for the use of its people and are subject to 
appropriation for beneficial uses as provided by law.  

Montana Constitution, Article XI, Section 3. Water Rights (emphasis added). 
 
This constitutional provision is reflected in Montana’s Permitting Statute for new 
appropriations and it’s Change of Water Use Statute for both large transfers and all 
other transfers: 

New Appropriations: MCA 85‐2‐311(4): 
(a)The state of Montana has long recognized the 
importance of conserving its public waters and the 
necessity to maintain adequate water supplies for the 
state's water requirements,  .  .  .  the criteria in this 
subsection (4) must be met before out‐of‐state use may 
occur.  
 
(b) The department may not issue a permit for the 
appropriation of water for withdrawal and transportation 
for use outside the state unless the applicant proves by 
clear and convincing evidence that:  .  .  . 
(ii) the proposed out‐of‐state use of water is not contrary 
to water conservation in Montana; and  
(iii) the proposed out‐of‐state use of water is not 
otherwise detrimental to the public welfare of the citizens 
of Montana.  
 
(c) In determining whether the applicant has proved by 
clear and convincing evidence that the requirements of 



subsections (4)(b)(ii) and (4)(b)(iii) are met, the 
department shall consider the following factors:  
(i) whether there are present or projected water shortages 
within the state of Montana;  
(ii) whether the water that is the subject of the application 
could feasibly be transported to alleviate water shortages 
within the state of Montana;  
(iii) the supply and sources of water available to the 
applicant in the state where the applicant intends to use 
the water; and  
(iv) the demands placed on the applicant's supply in the 
state where the applicant intends to use the water.  

 
MCA 85‐2‐311(4) (emphasis added). 

 
Change of Use ‐ Large Transfers: MCA 85‐2‐402(5): 

The department may not approve a change in purpose of 
use or place of use for a diversion that results in 4,000 or 
more acre‐feet of water a year and 5.5 or more cubic feet 
per second of water unless: .  .  . 
(b) for the withdrawal and transportation of appropriated 
water for out‐of‐state use, the department then petitions 
the legislature and the legislature affirms the decision of 
the department after one or more public hearings.  

 
Change of Use ‐ All Transfers: MCA 85‐2‐402(6): 

[T]he following criteria must be met before out‐of‐state 
use may occur: 
(a)  The department and, if applicable, the legislature may 
not approve a change in appropriation right for the 
withdrawal and transportation of appropriated water for 
use outside the state unless the appropriator proves by 
clear and convincing evidence and, if applicable, the 
legislature approves after one or more public hearings 
that:  .  .  . 
(ii) the proposed out‐of‐state use of water is not contrary 
to water conservation in Montana; and  
(iii) the proposed out‐of‐state use of water is not 
otherwise detrimental to the public welfare of the citizens 
of Montana.  

 
 
 
 



MCA 85‐2‐402(5),(6) (emphasis added). 
 
In a Permit Application by Fidelity Exploration to transport newly produced water (a by‐
product of coal‐bed‐methane development) to Wyoming for use, DNRC denied the 
Application, ruling that Fidelity had failed to comply with the requirements of MCA 85‐2‐
311(4) because it had not proven that:  

the out‐of‐state transport of water will not be contrary to 
water conservation in Montana or that the transport of 
such water out‐of‐state will not [be] otherwise detrimental 
to the public welfare of the state of Montana. 

And DNRC further cited that “Montana’s water resources  .  .  .  are in 
short supply and that all of Montana’s water resources are needed for 
use in Montana.”  MT DNRC, PROPOSAL FOR DECISION, Application Nos. 
42B‐30011045 and 42B‐30014358, at 31  (Apr. 5, 2007); Affirmed in 
DNRC’s FINAL ORDER, Application Nos. 42B‐30011045 and 42B‐30014358 
(May 31, 2007). 
In lock‐step with its Fidelity Decision, DNRC has never granted a permit or change 
application for the out‐of‐state use or transfer of Montana water outside the 
boundaries of the state.  Personal Communication with Terry McLaughlin, Water Rights 
Bureau Chief, MT DNRC (May 31, 2011). 
   
Furthermore, by statute, in the Clark Fork River Basin no owner or entity can be granted 
a permit to transport water outside the basin, with the exception of DNRC itself as the 
appropriator: 

(2) (a) Only the department may appropriate water by 
permit in either of the following instances:  
       (i) for transport outside the following river basins:  

(A) the Clark Fork River and its tributaries to its 
confluence with Lake Pend Oreille in Idaho; 

MCA 85‐2‐301.  It would therefore be a violation of Montana statute for Mountain 
Water or any other entity (other than DNRC itself) to appropriate water originating in 
the Clark Fork River Basin (all of Mountain Water’s water rights lie within the Clark Fork 
River Basin or its tributaries) and transport it out of the Clark Fork River Basin. 
 
Given (A) Mountain Water’s use of its water rights to provide municipal water to the 
greater Missoula community, (B) Missoula’s reliance on that supply, (C) the location of 
all of Mountain’s water rights within the Clark Fork River Basin, and (D) the general 
over‐appropriation and water short nature of the state; there is no feasible situation 
where Montana law would allow Mountain Water’s water rights to be transferred away 
from its service area, or to be shipped/transferred to another city or state.   
 
First, Montana’s Constitution declares that the water within the state is “the property of 
the state for the use of its people”.  Montana Constitution, Article XI, Section 3(3).  Any 
transfer of Mountain Water’s water rights out‐of‐state would clearly be a violation of 



the constitution, as it would be taking the state’s property (water) out of Montana, and 
the water would not be available for “the use of its people”.  
 
Second, transferring Mountain Water’s water rights out‐of‐state would be a violation of 
state statute, as it would be “contrary to water conservation in Montana” and would be 
“detrimental to the public welfare of the citizens of Montana”.  MCA 85‐2‐311(4), and 
402(6).  Furthermore, large out‐of‐state transfers would require affirmation by the 
Montana Legislature.  MCA 85‐402(5)(b).  DNRC’s denial of Fidelity’s Application to 
transfer water out‐of‐state (as well as all other applications ever submitted for out‐of‐
state transfer) further demonstrates Montana’s resolve to uphold its constitution and 
statutes by not allowing such out‐of‐state transfers, even where no adverse affect is 
found and the water is derived from a new and unclaimed source.   DNRC FINAL ORDER, 
Application Nos. 42B‐30011045 and 42B‐30014358 (May 31, 2007). 
 
Third, all of Mountain Water’s water rights reside in the Clark Fork Basin and its 
tributaries, and state statute specifically prohibits the granting of a permit to transport 
water out of this basin, with the sole exception being the case where DNRC itself is the 
appropriator.  MCA 85‐2‐301(2). 
In addition, any of Mountain Water’s water rights that are not currently in use, or have 
not been put to use to date, would fall under the provisions of ARM 36.12.1901‐1902 if 
they were to be changed to an out‐of‐state use or changed to any new location or 
different purpose.  These rules limit the water right being changed to its historical use: 

The department must consider historical use in 
determining whether changing the water right would 
constitute an enlargement in historic use of the original 
water right.  ARM 36.12.1901(5).  

.  .  . 
The amount of water being changed for each water right 
cannot exceed or increase the flow rate historically 
diverted under the historic use, nor exceed or increase the 
historic volume consumptively used under the existing 
use. ARM 36.12.1902(3).   

 
Under these administrative rules, any unused portion of Mountain Water’s water rights 
would be lost or forfeited in a process to change their place of use outside of the greater 
Missoula area or out‐of‐state, because the water right would be limited to its historical 
use (serving the Missoula community).  Therefore, none of the unused portions of 
Mountain Water’s water rights would be legally available for a change to out‐of‐state 
use or to any change in location or purpose where the water would be moved outside 
the greater Missoula area. 



PSC-006 
Regarding: Mountain Water pension fund 

 
a. Is the existing pension plan fully funded? If not, why not? 

 
According to the most recent actuarial report, for the Plan Year ending December 
31, 2010, the Plan is fully funded.  

b. Who controls the pension plan, how is it invested, and will it be continued 
at its present funding? 

 
The Board of Directors of Park Water Company, in accordance with ERISA 
requirements, controls the plan.  The Board has established an Investment 
Committee and an Investment Policy to provide guidelines as to the investments.  
The investments are approximately 99% in U.S. Government securities and 1% in 
cash (money market account).  At this time there is no plan to change the 
Company’s funding practice. 
 



PSC-007 
Regarding: Water development—Rattlesnake and Miller creeks 

 
a. What, if any, are the plans to develop Rattlesnake Creek, which is the 

backup resource for drinking water for Mountain Water? 
 
Mountain Water continues to maintain its water facility infrastructure in the 
Rattlesnake drainage as a backup water supply for the community’s needs.  
As a short term backup supply the source could be used in the system 
under boil order / non‐potable use restrictions.  This would allow the 
Missoula community to maintain its fire protection and sanitary services.  
Should the source be needed as a long term backup supply, necessary water 
treatment facilities would have to be installed to allow the source to meet 
potable standards. 
 

b. What, if any, are the plans to develop Miller Creek? 
 
The water rights in the Miller Creek area will only be used to mitigate the 
surface water depletion component of potential new ground water well 
permits. Under the mitigation plan the surface water under those rights 
would stay in the waterways.   

 
c. Please detail the measures that will be taken to protect the water quality 

and wildlife that are dependent on these creeks. 
 
Mountain Water will continue to work with the Forest Service and Fish, 
Wildlife and Parks to develop work plans and long term capital and 
maintenance plans that protect the water quality in the drainages and 
address concerns relating to the well being of the wildlife. 
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