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NorthWestern Energy's Response Brief 

Pursuant to the Montana Public Service Commission's ("Commission") order, 

NotihWestern Corporation d/b/a NorthWestern Energy ("NorthWestern" or "NWE") submits 

thi s Response Brief in the above-captioned Docket. 

I. INTRODUCTION 

NorthWestern, the Montana Consumer Counsel ("MCC"), and the Natural Resources 

Defense Council (''NRDC") each fi led an initial brief in this docket on Apri l 6, 2012. The MCC 

supported NorthWestern's request for a waiver of the community renewable energy project 

("CREP") Purchase Obligation for 2012,2013, and 2014. NRDC supported a waiver for 2012 
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but opposed it for 2013 and 2014. In this Response Brief, NorthWestern responds to NRDC's 

opposition to a waiver for 2013 and 2014. 

II. ARGUMENT 

Contrary to NRDC's assertion, the evidentiary record contains ample evidence upon 

which the Commission may grant NorthWestern's request for a waiver of its umnet CREP 

Purchase Obligation in 2013 and 2014. The record establishes the steps that NorthWestern has 

taken to meet its CREP Purchase Obligation for 2012, 2013, and 2014. The record establishes 

the long lead time that is required to bring a CREP (as well as other resources) into production. 

Given the steps that NorthWestern has taken, the processes that the Commission rules prefer or 

require, and the time that it takes to bring a resource on-line, North Western has justified a waiver 

for 2013 and 2014 as well as for 2012. 

A. CREP Acquisition Process 

A CREP is an electricity supply resource. NorthWestern must comply with the 

Commission's supply procurement guidelines set forth in ARM 38.5.8201 through 38.5.8301 in 

procurement of a CREP. ARM 38.5 .8201(4) provides: 

These guidelines provide the basis for commission review and consideration of 
the prudence of a utility's electricity supply resource planning and procurement 
actions, and are the standards against which the commission will evaluate 
electricity supply resources for which a utility requests approval under 69-8-421, 
MCA. As such, the guidelines should assist utilities in making prudent decisions 
and in fully recovering supply-related costs. Successful application of the 
guidelines will require a commitment from the commission, utilities, and 
stakeholders to honor the spirit and intent of the guidelines. 

ARM 38.5.8212(2) provides in part, "Although these basic steps could be achieved through a 

variety of methods, a utility should use competitive solicitations with short-list negotiations as a 

preferred procurement method." 
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NorthWestern uses competitive solicitations to identify and acquire CREPs, except for 

the serendipitous circumstance when a Qualifying Facility ("QF") happens to be a CREP. Hr' g 

Tr. 84:4-6 and 84:24-85:8 

Once it has identified and selected what it believes to be a CREP, NorthWestern is 

required to seek certification of it as an eligible renewable resource before entering into a long-

term contract. ARM 38.5.8301(3). This petition may be part of a request for advanced approval 

of a contract or of a NorthWestern-owned resource. Only after the Commission has ruled that a 

project is an eligible renewable resource and meets the legal definition of a CREP, may 

NorthWestern actually acquire a CREP for the purpose of meeting the CREP Purchase 

Obligation. 1 

The CREP acquisition process from the issuance of a competitive resource solicitation to 

achieving actual production requires significant time. In all cases to date (including Gordon 

Butte and Turnbull) CREP projects secured by NorthWestem have been new-build projects 

requiring project timelines involving planning, engineering, contracting, construction, and 

operational testing. NorthWestern has limited ability (if any) to detennine or control the 

developer processes and timelines. In addition, timelines are project specific and vary based on a 

number of factors. The record demonstrates that the 2008 Request for Proposals resulted in a 

resource that achieved commercial operation in July 2011. The 2009 Request for Information 

("RFI") resulted in one QF resource that became operational in January 2012 and another 

resource expected to be operational by December 31 , 2012. 

1 NorthWestern has not used the pre-contract petition for CREPs that are QFs that qualify for standard offer 
rates because the federal mandate to purchase requires NorthWestern to purchase the output from QFs without 
regard to their ability to qualify as eligible renewable resources orCREPs. 
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B. NorthWestern has Taken All Reasonable Steps to Comply with 
the CREP Purchase Obligation for 2012, 2013, and 2014. 

NRDC states that it "believes that NWE has demonstrated that it 'has undertaken all 

reasonable steps' to meet the standard and that full compliance 'cannot be achieved' for 2012." 

NRDC Opening Br. at 1. NRDC admits that granting North Western a waiver for 2012 is 

justified. NRDC Opening Br. at 2. However, NRDC asserted that "there is more than sufficient 

time for NWE to comply with the statute for 2013 and 2014." NRDC Opening Br. at 2. This 

assertion is not true. 

The same actions that justify a waiver for 2012 also justify a waiver for 2013 and 2014. 

NorthWestem's experiences indicate that moving from competitive resource solicitation to 

production requires at least 24 months, even without the processing of a petition for Commission 

approval before entering into a contract. The 2009 RFI was designed to lead to acquisition of 

sufficient CREPs for the 2012, 2013, and 2014 compliance years. As explained in the Prefiled 

Direct Testimony of David E. Fine, when acquisition of resources from the 2009 RFI did not 

supply the needed capacity from CREPs, NorthWestern found itself unable to comply in any of 

the three years. 

NorthWestern cannot reasonably acquire additional CREPs for 2013 or 2014 by initiating 

a competitive resource solicitation after the Commission issues an order in this Docket. Nor can 

NorthWestern ignore the strong preference in the Commission's resource procurement guidelines 

and acquire a CREP without a competitive solicitation. This is especially true if the CREP were 

to be owned by NorthWestern. 

Because of these factors, if the Commission were to accept NRDC's position and deny 

NorthWestern a waiver for 2013 and 2014, NorthWestern would be forced to file another 

petition for a waiver almost immediately following the issuance of such an order. 
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C. Uncertainty about the Size of the Waiver is not Relevant. 

NRDC argues, "Moreover, and as an example of one of the difficulties of granting a 

waiver of the statutory standard for future years, NWE can not precisely identify the extent of the 

obligation it is asking the Commission to excuse." NRDC Opening Br. at 2. This is an irrelevant 

argument. First, NorthWestern has specifically asked the Commission to " issue an order 

waiving full compliance with§ 69-3-2004(3)(b)-(c), MCA, for the calendar years of2012, 2013, 

and 2014." CREP Purchase Obligation Waiver Petition at 6. NorthWestern is asking for a 

waiver only to the extent that it does not meet the statutory requirement. Given the long lead 

time for resource acquisition, the uncertainty of counterparties' actual performance, and the legal 

impossibility of resbicting QF purchases to those QFs that qualify as CREPs, uncertainty about 

the size of the waiver is inevitable. However, that uncertainty does not have any relevance to the 

fact that NOiih Western has taken all reasonable steps to comply for the three years. 

Ill. CONCLUSION 

Section 69-3-2004(11), MCA, and ARM 38.5.8301(4), establish the criteria for the 

granting of a waiver of full compliance with the CREP Purchase Obligation. The evidentiary 

record in this Docket establishes (1) that No1thWestern has undertaken all reasonable steps to 

comply with the CREP Purchase Obligation for 2012, 2013, and 2014, (2) that sufficient CREPs 

do not exist to enable NorthWestem to achieve full compliance with the CREP Purchase 

Obligation in 2012, 2013 and 2014, and (3) that the cost of any of the proposed CREPs, other 

than those acquired by NorthWestern, would have exceeded the cost caps in§ 69-3-2007, MCA. 
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For these reasons, the Commission should grant NorthWestem's request for a waiver for 

2012, 2013, and 2014. 

RESPECTFULLY SUBMITTED this 20th day of April2012. 

NorthWestern Energy 

By:~eftl..c-A--"'-l___.,_B;::-ro----=g~'""«=~r'f=------
Attorney for NorthWestern Energy 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of NmihWestern Energy's ("NWE") Response Brief in 

Docket No. D2011.6.53 (Petition CREP Waiver) has been efiled with the Montana Public 

Service Commission ("PSC") and has been mailed to the attached service list on this date by first 
class mail. This has also been hand delivered to the PSC and MCC on this date. 

Date: April 20, 2012 

Tracy Lowne Killoy 
Administrative Assistant 
Regulatory Affairs 
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