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NorthWestern Energy's Motion for Protective Order 

I. INTRODUCTION 

NorthWestern Corporation d/b/a NorthWestern Energy ("NorthWestern" or "NWE"), by 

and through its undersigned counsel, hereby submits this Motion for Protective Order in the 

above-captioned docket. Following a thorough legal and factual examination, North Western has 

determined the information identified below is a trade secret and otherwise protectable under the 



Montana Public Service Commission's ("Commission") rules. Accordingly, NWE moves the 

Commission pursuant to ARM 38.2.5001 through 38.2.5030 (Commission rules governing 

protective orders and protection of confidential information) to grant a protective order 

governing the use and disclosure of the information identified below. 

North Western has considered that the Commission is a public agency and that there is a 

presumption of access to documents and information in the Commission's possession. 

North Western also understands it has the burden of demonstrating that the information identified 

herein is confidential information and that it must, within this motion, establish aprimafacie 

showing of confidentiality, factually and legally, and make clear the basis for the claim of 

confidentiality. 

NWE fully appreciates the dilemma faced by the Commission in administering the state's 

broad right of access to public information. NWE, in this motion, respectfully represents that it 

has overcome the presumption that the public should have unrestricted access to documents and 

information identified herein. NWE provides, in this motion and the attached affidavit, a prima 

facie showing of confidentiality, both factually and legally, and explains the basis for the claim 

of confidentiality. 

The information described below was also included as part ofNWE's 2011 Electricity 

Supply Resource Procurement Plan ("Plan"), which sets forth its general strategies for 

purchasing electricity. North Western submitted a redacted version of the Plan to the 

Commission. Pursuant to Order No. 7208 in Docket No. N2011.12 .96, NorthWestern submit1ed 

a complete, unredacted version of the Plan to the Commission 1, pursuant to its rules . 

1 NWE also sought a protective order for this information in the current QF-I docket (Docket No. 02012 .1.3). The 
Commission granted in part and denied in part said protective order. See Order No. 7199b. 
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The Commission has previously granted NWE a protective order regarding NWE' s 

business strategy for future market purchases in previous electric supply plan dockets. See 

Docket No. N2010.6.57, Order No. 7101 and Docket No. N2007.11.238, Order No. 6884. While 

a portion of the 2009 hedging strategy information protected in Docket No. N2010.6.57 was later 

disclosed, there is a distinction between this and the 20 II strategy. Many of the metrics have 

changed, including the way specific percentages of forecasted supply are ca lculated and the 

timelines and periods under which the hedging window applies. The 20 II hedging strategy 

provides more flexibility and discretion in entering into transactions in light of changing 

market fundamentals brought on by advances in technology. The 20 II hedging strategy is 

autonomous and independent of the information disclosed in the 2009 hedging strategy. 

See Affidavit of Kevin Markovich ("Markovich Affidavit") al ~ 6. 

II. CONTACT PERSON 

The contact person regarding this motion and regarding the items to be protected is: 

ALBROGAN 
North Western Energy 
208 North Montana Avenue 
Suite 205 
Helena, MT 5960 I 
Telephone: (406) 443-8903 
Fax: (406) 443-8979 
Emai l: al.broganialnorthwestern.com 

SARAH NORCOTT 
North Western Energy 
208 North Montana Avenue 
Suite 205 
Helena, MT 59601 
Telephone: (406) 443-8996 
Fax: (406) 443-8979 
Email: sarah.norcott ialnorthwestern.com 

III. IDENTIFICATION OF CONFIDENTIAL INFORMATION 

A complete and specific non-confidential identification, item by item or by category of like 

items for which protection is being sought, is: 
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NWE's business strategy for future market purchases. Specifically, the information details 

specific percentages of forecasted electric suppl y that will be purchased by NWE and the 

timelines2 on which the purchases are to occur. In addition, the Plan sets forth "hard targets," 

which are trigger points at which NWE proposes to purchase supply in corresponding 

percentages for future delivery. 

IV. FACTUAL AND LEGAL BASES FOR PROTECTION 

For each of the above-referenced items or category of like items, a complete and specific 

factual basis, including thorough identification and explanation of specific facts, and a complete 

and specific legal basis and application of the law to the facts follows in this section. An 

affidavit supporting the facts is attached. The affiant, Kevin Markovich, is a person qualified on 

the subj ect matter and the affidavit supports the claim of confidentiality of the identi fi ed 

information. 

1. The confidential material is information. 

"Information" includes knowledge, observations, opinions, data, facts , and the like, 

whether recorded or communicated in writing, orally, electronically, or otherwise, and whether 

provided through pleadings, reports, exhibits, testimony, work papers, or similar items or 

attachments to such items, or in response to discovery, subpoena, order, audit, investigation , or 

other request. ARM 38.2.5001(3). 

NWE's business strategy for future market purchases constitutes the combined 

knowledge and observations ofNWE staff and their opinions as to the appropriate procedures 

2 This request does not seek protection of the "overall hedging timeframe" which the Comm ission previously ruled 
be released to the public in Order Nos. 7208, ~ II and 7199b, ~20. 
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NWE should follow with respect to future market purchases. See Markovich Affidavit al ~ 4. 

This type of information is a part ofNWE's Electric Supply Hedging Strategy, which is attached 

as Appendix I , in redacted form, to the Plan. As such, this confidential material is information 

as defined by the Administrative Rules of Montana. 

2. The confidential information is in fact secret. 

a. Trade Secret 

Section 69-3-105(2), MCA, provides "[t]he commission may issue a protective order 

when necessary to preserve trade secrets, as defined in 30-14-402, ... as-required to carry out its 

regulatory functions.". Section 30-14-402(4), MCA, provides, in pertinent part: 

"Trade secret" means information or computer software, including a formula, 
pattern, compilation, program, device, method, technique, or process, that: derives 
independent economic value, actual or potential, from not being generally known 
to, and not being readily ascertainable by proper means by, other persons who can 
obtain economic value from its disclosure or use; and is the subject of efforts that 
are reasonable under the circumstances to maintain its secrecy. 

Specific information regarding the short/medium-term price hedging strategy includes 

price and volumetric thresholds for procuring future supply. A competitive advantage is derived 

from its secrecy and, consequently, the information derives actual and potential independent 

economic value from not being generally known and represents a legally protected property 

interest and trade secret. See Markovich Affidavit al ~ 4. 

As explained below, NWE's strategy for future market purchases is a trade secret and 

that status protects NWE and electric supply customers. 
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3. The confidential information is subject to efforts reasonable under the 

circumstances to maintain its secrecy. 

Acting under normal industry standard protocol , NWE protects confidential information 

(including this information which is a part of its Electronic Supply Hedging Strategy) by 

whatever means available to it. Only persons with a "need to know" basis have access to this 

strategy, and the information is treated as confidential information by NWE. See Markovich 

Affidavit at ~ 7. 

After issuance of a protective order, NWE continues to maintain the secrecy of the 

information to be protected. Jd. For docket purposes, this information is placed on yellow paper 

and maintained in a secure location with access limited to those NWE employees who have a 

"need to know" based on NWE's internal controls. Jd. This information is currently held only 

by NWE. Jd. As previously mentioned, this information is also available to the Commission and 

its staff as well as those parties in the 20 II Plan and the current QF-I dockets that have signed a 

non-disclosure agreement. As NWE also continues to maintain its secrecy, the information to 

be protected keeps its status as NWE trade secrets. See § 30-14-402(4), MCA. 

4. The confidential information is not readily ascertainable by proper means. 

Since the information to be protected is not within the public domain, it is not readily 

ascertainable by any other entity. Jd. No public documents exist which could reveal the 

information to be protected by any means whatsoever. fd. No one could reasonably ascertain 

this information through a public source. Id. 
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S. The confidential information derives independent economic value from its 

secrecy or a competitive advantage is derived from its secrecy. 

Trade secrets are a species of property. See, e. g. , Mountain States Telephone and 

Telegraph v. Dept of Public Services, 194 Mont. 277, 634 P .2d 181 , 188 (1981); Great Falls 

Tribune v. Public Service Commission, 319 Mont. 38, 82 PJd 876 (2003) . NWE and NWE' s 

electric supply customers derive economic and operational value by virtue of this infonnation 

not being generally available. Markovich Affidavit at ' 14. The identified information, 

combined with public information of transactions already consummated, could allow a 

potential supplier to determine exactly when and how much electric supply NWE intends to 

purchase which in turn could give them an advantage in bilateral negotiations or in any 

offers they may make. Id. This information is kept in the strictest confidence since its 

disclosure would irreparably damage NWE's abi lity to receive the most competitive prices 

and beneficial supply arrangements on behalf ofNWE ' s electric supply customers. Id. 

Release of this information could harm NWE ' s abil ity to efficiently conduct future requests 

for proposals or bids for electric supply, seriously hinder the ability to negotiate and receive 

the most competitive prices on behalf of customers , and jeopardi ze reliability through 

inadequate e lectric supply. Id. NWE ' s inability to protect the confidentiality of this 

information has the potential to raise the price of future bid proposals to NWE, as others 

wil l know the volume and price at which NWE plans to transact . Id. Thus, disclosure would 

significantly weaken or possibly destroy NWE' s negotiating position for electric supply. 

Specifically, bidders would know at what price NWE expects to purchase a percentage of its 

future supply and would not offer a price lower than NWE's "hard target" trigger point. 

Obviously, if the confidential infonnation were to be disclosed, it would most likely result in higher 
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prices for consumers. FUl1her, NWE's decision-making process for future market supply is subject 

to retrospective prudence review by the Commission. Thus. NWE feels strongly that it would nOl be 

pnldent to disclose the confidential infonnation. fd. 

v. SUMMARY AND REQUEST FOR RELIEF 

Consistent with the Montana Supreme Court's recent pronouncements in Great Falls 

Tribune, and the Commission·s authority under § 69-3-105(2), MCA , NWE therefore 

respectfully requests a protective ordcr covering this material. In support of this Motion 

NorthWestern has attached the AJfldavil of Kevin Markovich as Attachment A. 

Dated tlus 5'h day of September, 2012. 

~vJI)~ 
Sarah Norcott 
Attomey for N0I1hWestern Energy 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of NorthWestern Energy's Motion for Protective Order in 

Docket D2012.5.49 Electric Tracker has been served by mailing a copy thereof by first class 

mail, postage prepaid to the service list in this Docket and hand delivered to the PSC and MCC. 

These responses have also been efiled with the PSC. 

Date: September 6,2012 

Nedra Chase 
Administrative Assistant 
Regulatory Affairs 



A. Service List 
02012.5.49 

Charles Magraw 
501 8th Ave. 
Helena MT 59601 

Dr. Thomas M. Power 
920 Evans Ave. 
Missoula MT 59801 

John W. Wilson 
JW Wilson & Associates 
1601 North Kent St. Ste 1104 
Arlington VA 22209 

AI Brogan 
NorthWestern Energy 
208 N. Montana Ave Ste 205 
Helena MT 59601 

Robert Nelson 
Montana Consumer Counsel 
111 N. Last Chance Gulch 
Suite 1B 
Helena MT 59620-1703 

Joe Schwartzenberger 
NorthWestern Energy 
40 E. Broadway 
Butte MT 59701 

Nedra Chase 
NorthWestern Energy 
40 E.Broadway 
Butte MT 59701 

Sarah Norcott 
NorthWestern Energy 
208 N. Montana Ave Ste 205 
Helena MT 59601 

Kate Whitney 
Public Service Commission 
1701 Prospect Ave. 
POBox 202601 
Helena MT 59620-2601 



ATTACHMENT A 

DEPARTMENT OF PUBLIC SERVICE REGULATION 
BEFORE THE MONTANA PUBLIC SERVICE COMMISSION 

OF THE STATE OF MONTANA 

* * * * * 

IN THE MATTER OF NorthWestern Energy's 
Application For: Approval of Deferred Cost 
Account Balances for Electricity Supply, CU4 
Variable Costs/Credits, and DGGS Variable 
Costs/Credits; and (2) Projected Electricity 
Supply Cost Rates, CU4 Variable Rates, 
and DGGS Variable Rates 

) 
) UTILITY DIVISION 
) 
) Docket No. 02012.5.49 
) 
) 
) 

AFFIDAVIT OF 
KEVIN J. MARKOVICH 

STATE OF MONTANA 

COUNTY OF SILVER BOW 

) 
) ss. 
) 

I, Kevin J. Markovich, being first duly sworn upon oath, depose and state as follows: 

I. I am Director of Energy Supply Market Operations for NorthWestern Energy 

("NWE"). My responsibilities include procurement, administration, and oversight of the 

electricity supply operations. NWE's electric supply act ivities are governed pursuant to 

Montana statutes and administrative rules , on behalf of electric consumers in Montana. 

Electricity that is procured as part of NWE's Energy Supply activities is done so in a 

competitive marketplace. 

2. NWE files biennially, an Electric Procurement Plan with the Commission, which 

sets forth its general strategy for purchasing electricity. On behalf of NWE, I maintain 

responsibility for assisting in the development ofNWE's procurement plans and strategies as 

well as the implementation of market procurement activities once they are finalized and 

approved . 



ATTACHMENT A 

3. I have personal knowledge of the facts stated herein. Any opinions expressed herein 

are based upon my experience, as well as procurement and administration of electric supply 

resources generally. 

4. NWE's business strategy for future market purchases constitutes the combined 

knowledge and observations of NWE staff and their opinions as to the appropriate procedures 

NWE should follow with respect to future market purchases. The above-described 

information, including fixed-price purchase volumes, percentages, and additional fixed-price 

purchase targets and prices, reveals NWE' s di stinct procurement strategies and is private 

information and shou ld not be made public . This information, combined with public 

information of transactions already consummated, could al low a potential suppli er to 

determine exactly when and how much electric supply NWE intends to purchase which in 

turn could give them an advantage in bilateral negotiations or in any offers they may make. 

This information is kept in the stri ctest confidence since it s disclosure wou ld irreparably 

damage NWE's ability to receive the most competiti ve prices and beneficial supply 

arrangements on behalf of NWE's electric supply customers. Release of this information 

could harm NWE's abi lity to efficiently conduct future requests for proposal s or bids for 

electric suppl y, serious ly hinder the abi lity to negotiate and receive the most competitive 

prices on behalf of customers, and jeopardize reliability through inadequate electric supply. 

NWE's inability to protect the confidentiality of this information has the potential to raise 

the price of future offer proposals to NWE, as others will know the vo lume and price at 

which NWE plans to transact. Therefore, NWE considers the information to be 

confidential and proprietary business information , a property interest entitled to legal 

protection from public disclosure, and that it wo uld not be prudent to di sc lose this 

information. 

5. In Docket N2010.6.57, NWE's 2009 Electric Procurement Plan ("2009 Plan"), 

NWE sought and received protection for al l percentages, time lines, and pricing targets 

contained in Appendix I , Energy Supply Hedging Strategy (see Protective Order No. 

7101) . Because the 2009 Plan was requested during discove ry in the Electric Supply 

Tracker Docket No. 020 10.5.50, protection of this information was sought and received in 

this docket as well, under Pro tective Order No . 7093b . During testimony given during the 
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ATTACHMENT A 

Electric Supply Tracker hearing on January 19, 2011 , NWE disclosed certain information 

that had previously been granted protection under these Protective Orders. The 

information that was disclosed was described as information that "details specific 

percentages of forecasted electric supply that will be purchased by NorthWestern and the 

timelines on which the purchases are to occur. " NWE subsequently updated the redacted 

version of Appendix I to include the information that was disclosed during the hearing on 

January 19, 2011 in its updated response to PSC-021(a) in Docket 02010.5.50 and 

provided similar updated information in Docket No. N20 I 0.6.57. Other information was 

not disclosed and remained under protective order. 

6. NWE ' s 20 II hedging strategy, contained in Volume 1 - Appendix I of the 

Electricity Supply Resource Procurement Plan filed December 2011 in Docket No. 

N2011. 12 .96 ("20 11 Plan") , has been revamped to make it more suited to current market 

cond itions. Many of the metrics have changed, including the way specific percentages of 

forecasted supply are calculated and the timelines and periods under which the hedging 

window applies. The 20 II hedging strategy provides more flexibility and discretion in 

entering into transactions in light of changing market fundamentals brought on by advances 

in technology. The 20 11 hedging strategy is autonomous and independent of the 

information disclosed in the 2009 hedging strategy, and the fixed-price purchase volumes, 

percentages, and additional fixed-price purchase targets and prices included in the 2011 Plan 

are NWE's confidential and proprietary business information. 

7. NWE protects this information by whatever means available. At NWE, this 

information is kept in a specific secure location, accessible only by designated individuals 

with a need to know. After issuance of a protective order, NWE continues to maintain the 

secrecy of the information to be protected. For docket purposes, this information is then 

placed on ye llow paper and maintained in a secure location with access limited to those 

employees with a "need to know" based on NWE' s internal controls. In addition, the 

information described above is held only by NWE, its agents, attorneys , and authorized 

representatives. Since this information is not within the public domain, it is not readily 

ascertainable by any other entity. No public documents exist which could reveal the 

information to be protected by any means whatsoever. No one could reasonably ascertain 
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ATTACHMENT A 

this information by accessing any publicly available information. 

8. As indicators of NWE's procurement strategies, the pricing information has actual 

and potential economic value to NWE and to NWE's Energy Supply customers . 

Publication of this information could also lead to co llusion and price fixing among 

competitors. Further, the information is subject to NWE ' s continuing efforts to maintain 

its privacy. On this basis, the material also constitutes NWE's trade secret information. 

9. In addition to violating NWE' s rights and interests in its confidential and 

proprietary business information and trade secrets, public disclosure of the information 

would provide unfair compet itive advantage to those entities seeking Energy Supply 

contracting opportunities . Any unfair competitive advantage would impair NWE' s ability 

to negotiate or otherwise obtain the most favorable pricing terms on behalf of Energy 

Supply customers. In this regard, any unfair competiti ve advantage wi ll ultimately work to 

the detriment of these customers. 

FURTHER AFFIANT SA YETH NOT. 

GAYLE ANIKSDAL HUNT 
NOTARY PUBUC for the 

State of Montana 
Residing at Ramsay, Montana 

My Comm~sion Expires 

Executed this 5th day of September, 2012 

Kevin J. Markovich 
Director, Energy Supply 

L~=::::. __ .:Au~9:USI~18:::,2:0~B.SICRIBED AND SWORN TO before me this 5th day of September 2012. 

r:O';'r ... , I", 
S:::J cl .... 

Residing at Ro~:_. 
My Commission [ . 

August 18, 20t G 

. No ry u lic for the Sta1£2LMsm!~.n~nA . 

~esidinrat~jZ~~ 
My Commission expires:~:f«'f I~ '/ 
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