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NorthWestem Corporation doing business as North Westem Energy ("North Westem") 

objected to data requests identified as MCC-080 and MCC-091 ("Objections,,).1 The Montana 

Consumer Counsel ("MCC") filed a response to NorthWestem's Objections on Febmary 10, 

2014 ("Response"). NorthWestern submits this brief reply to the MCC's Response ("Reply"). 

NorthWestem objected to both MCC-080 and MCC-091 on the grounds that the data 

requests sought new analysis2 from NorthWestern and that Rule 34 of the Montana Rules of 

Civil Procedure3 ("M. R. Civ. P.") does not require a responding party to perfoTIn new analysis 

or create new documents in order to respond to discovery/data requests. See Objections, pp. 2-3. 

With this Reply, NorthWestern reiterates its arguments in the Objections and incorporates by 

reference the section of its Brief Regarding Discovery Issues filed with the Montana Public 

Service Commission ("Commission") on February 12, 2014 ("Brief') discussing the issue of 

additional/new analysis. See Brief, pp. 10-16. 

The MCC argues in its Response that "[NorthWestern] misapprehends its obligations 

under [M. R. Civ. P.] 34(a)." Response, p. 2. The MCC argues that the Eighteenth Judicial 

District Court decision4 in Van Cleave v. Travelers Property Casualty Co., 2005 ML 2035, 

requires a party to prepare new analysis and to produce that analysis if that party has "the 

practical ability to obtain tile documents." Id. The Van Cleave case does not discuss what is at 

issue here: discovery that requires a party to perform or create new analysis. The Van Cleave 

case involved a motion by the defendant for an extension of time for the parties to exchange 

expert witnesses due to the plaintiffs failure to produce copies of her medical records. The 

1 These objections were not part of the Commission's out·of-cycle meeting on February 6, 2014, where several of 
NorthWestern's objections were discussed and resolved. See Notice of Commission Action doted Februory 10, 
2014, in this docket. 
2 NorthWestern submits that data requests that ask NorthWestern to change a number in a model results in 
creation of a new document. 
3 Again, the Commission has adopted Rule 34 of M. R. Civ. P. by administrative rule 38.2.3301(1). 
4 District Court decisions are not precedent and have no binding effect on Commission actions. 
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district court found that the plaintiff was required to produce copies of her medical records even 

if the documents were not in her (Hreet possession, but in the possession of her doctor. Van 

Cleave at p. 10. The Vim Cleave case is not relevant with respect to the issue raised by 

NorthWestern regarding MCC-080 and MCC-09l because in Van Cleave, the records existed 

and were held to be in the plaintiffs control. Here, however, the documents requested do not 

exist. 

M. R. Civ. P. 34 controls the Commission's actions. M. R. Civ. P. 34, and case law 

interpreting the mle, does not require a party to create new documents when responding to 

discovery. The Commission has adopted this civil rule. MCC-080 and MCC-091 require 

NorthWestem to create llew docnments. Therefore, the Commission should sustain 

NOlthWestern's objections to MCC-080 and MCC-091. 

RespectfiJlly submitted this 18th day of February 2014. 

Sarah Norcott 
Al Brogan 
Heather Grahame 

Attorneys for NorthWestern Energy 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of NorthWestern Energy's Reply to MCC's Response 

Regarding Objections to MCC-080 and MCC-091 in Docket No. D2013.12.85 has been hand 

delivered to The Montana Public Service Commission and The Montana Consumer Counsel. A 

copy has been e-filed on the MPSC website. It will be mailed to the most recent service list in 

this Docket by first class mail. It will also be emailed to the counsel of record. 

Date: February 18, 2014 

Nedra Chase 
Administrative Assistant 
Regulatory Affairs 
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