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I. INTRODUCTION 

NorthWestern Corporation doing business as NorthWestern Energy ("NorthWestelu"), 

the provider, following a thorough legal and factual eXaInination, has detennined that the 

specific items or categories of like itelns identified belo\\! are confidential infonnation as defined 

in ARM 38.2.5001(1). NorthWestelTI moves the Montana Public Service COlnlnission 

("COlnlnission") to grant a protective order pursuant to ARM 38.2.5001 through 38.2.5030 

(Conunission rules governing protective orders and protection of confidential infonnation) to 

govern the use and disclosure of the specific iteins or categories of like items identified below. 

NorthWestern has considered that the Comlnission is a public agency and that there is a 

presulnption of access to documents and infonnation in the COlnlnission's possession. 

NOlih Western understands it has the burden of delnonstrating that the identified items are 

confidential infonnation and that it must, within this motion, establish a prilna facie showing of 

confidentiality, factually and legally, and make clear the basis for the clailn of confidentiality. 

NorthWestenl, in this motion, rebuts the presulnption that the public should have 

unrestricted access to doculnents and information. NorthWestern provides, in this Inotion and 

the attached affidavits, a prima facie showing of confidentjality, both factually and legally, and 

explains the basis for each clailn of confidentiality. 

To date, the information described below in paragraph III is included in documents 

requested by Data Request PSC-131. North Westen1 requests that any protective order extend to 

other data requests that seek infonnation or docUlnents that contain the inforn1ation described in 

paragraph III. 

II. CONTACT PERSONS 

The contact persons regarding this Inotion and regarding the itelns to be protected are: 
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III. IDENTIFICATION OF CONFIDENTIAL INFORl\1ATION 

A cOll1plete and specific non-confidential identification, iteln by iteln or by category of 

like items for which protection is being sought, is: 

Infonnation that reveals Ascend Analytics, LLC's ("Ascend") billing rates for 
services to NorthWesten1 ("Pricing Infonnation"). 

IV. FACTUAL AND LEGAL BASES FOR PROTECTION 

A cOInplete and specific factual basis, including thorough identification and explanation 

of specific facts, and a complete and specific legal basis and application of the law to the facts 

follows. Affidavits of Gary Dorris and David Fine supporting the facts are attached. The 

affiants are persons qualified on the subject Inatter and the affidavits support the c1ailn of 

confidentiality of the identified infOImation. The COlnlnission has stated that pricing "lnay be, 

but is not necessarily, trade secret." In detennining whether the prices charged by third-party 

suppliers constitute trade secrets, the COllllnission examines (1) the extent to which the 

infonnation is known outside of the third party's business; (2) the extent to which it is known 

by elnployees and others involved in the business; (3) the extent of Ineasures taken to guard 

the secrecy of the infonnation; (4) the value of the infonnation to the business and its 

competitors; (5) the atnount of effOli or llloney expended in developing the infonnation; and (6) 

the ease or difficulty with which the information could be properly acquired or duplicated by 

others. In the Matter of NorthWestern Energy's Application for Approval of Electric Supply 
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Deferred Cost Balance and Projected Electric Supply Cost, Docket No. D2006.5.66, Order 

No. 6740, p. 2 (May 31, 2006). See also, In the Jlv1atter of the Application of North Western 

Energy for Approval to Purchase and Operate the Spion Kop Wind Project, for Certification of 

the Spion Kop Wind Project as an Eligible Renewable Resource, and for Related Relief, Docket 

No. D201 1.5.41, Order No. 7159j (Sept. 27,2011) 

1. The confidential material is information. 

"Infonnation" includes knowledge, observations, opinions, data, facts, and the like, 

whether recorded or comlnunicated in wliting, orally, electronically, or othenvise, and whether 

provided through pleadings, reports, exhibits, testilnony, work papers, or similar items or 

attachments to such iten1s, or in response to discovery, subpoena, order, audit, investigation, or 

other request. ARM 38.2.5001 (3). 

Ascend's billing rates and computations that reveal them are data and facts and therefore 

infonnation. 

2. The Pricing Information is Trade Secret. 

Section 69-3-05(2), MeA, provides "[t]he cOlnlnission ll1ay issue a protective order when 

necessary to preserve trade secrets, as defined in 30-14-402, or other infonnation that lnust be 

protected under law as-required to carry out its regulatory functions." Section 30-14-402(4), 

MeA, provides, in pertinent part: 

"Trade secret" n1eans infonnation or computer software, including a f01111ula, 
pattern, c0111pilation, progratn, device, Inethod, technique, or process, that: (a) 
delives independent economic value, actual or potential, frOln not being generally 
known to and not being readily ascertainable by proper means by other persons 
who can obtain econOInic value from its disclosure or use; and (b) is the subject of 
efforts that are reasonable under the circumstances to Inaintain its secrecy. 

Specific infonnation regarding the Pricing Infonnation for which NorthWestern seeks a 

Protective Order is infonnation that derives actual and potential independent econOlnic value or 
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cOlnpetitive advantage frOln not being generally known and represents legally protected property 

interests and trade secrets. These issues are explained in n10re detail below. 

a. The Pricing Information is secret. 

This infonnation is in fact secret. Ascend does not publicly reveal its pricing 

infonnation. Affidavit of Gary Dorris, ~ 4(ii) ("Dorris Alr·J. Representatives of Ascend have 

infonned North Westell1 that it considers the Pricing Information to be confidential. Affidavit of 

David Fine ("Fine Air "), ~ 3; Dorris Afl, ~ 4(ii). Ascend expects confidentiality for its Plicing 

Infonnation. Dorris A/f, ,-r 4. Confidentiality of this type of infonnation is standard industry 

practice. Dorris Afr, ,-r 4(ii). Moreover, the secrecy of this infonnation is Inaintained and it is 

not disclosed in any public fonan nor is it otherwise available in the regulatory arena. Dorris 

Afr, ,-r 4(ii). 

b. The Pricing Information is subject to efforts reasonable under the 
circumstances to maintain its secrecy. 

Acting under nonnal industry standard protocol, Ascend and NorthWestern protect the 

Pricing Information by whatever means available to thein. This includes the use of standard 

industry confidentiality clauses in contracts. This infonnation is kept at North Westen1 in a 

specific secure location and is accessible only by designated individuals. Fine Afj., '14. Ascend 

restricts the access to the Pricing Infonnation to its employees who need to know it to perfonn 

their job duties. Dorris Afl, 4(ii). Ascend Inaintains the secrecy of the jnfonnation by keeping it 

in a specific secure locatlon. Dorris Alf, ,-r 4(iii). 

After issuance of a protective order, North Western continues to 111aintain the secrecy of 

the infonnation to be protected. For docket purposes, this infonnation is then placed on yello\v 

paper and maintained in a secure location with access limited to those NorthWestern employees 

\vho have a "need to know" based on NorthWestern's internal controls. As NorthWestern also 
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continues to Inaintain its secrecy, the information to be protected keeps its status as trade secret. 

See Section 30-14-402(4), MeA. 

c. The Pricing Information is not readily ascertainable by proper nleans. 

Since the infonnation to be protected is not within the public domain, it is not readily 

ascertainable by any other entity. No pubhc docllIncnts exist which could reveal the infonnation 

to be protected by any means whatsoever. No one could reasonably ascetiain this information 

through a public source. Fine AfI, ~ 5; Dorris A/I, ~ 4(iv). The Pricing [nfornlation carUlot be 

duplicated by others. norris AJr, 4114(iv). 

d. The Pricing J nformatio n derives independent economic value or 
competitive advantage from its secrecv. 

Ascend derives competitive advantage and independent economic value from the secrecy 

of the Pricing Information because its competitors could gain bidding advantage by knowing 

Ascend's prices while Ascend would not know its competitors' prices. Dorris /ur, -U 4(v). 

V. SUM~lARV AN D R EQUEST FOR RELIEF' 

North\Vestenl therefore respectfully requests a protective order covering the Pricing 

Information. In support of this Motion are the AffIdavit of Gary Dorris and the Affidavit of 

David Fine included as Attachments A and B. 

Respectfully submitted. this ]'h clay of tv-1arch 2014 

t4L~ 
AIBrog~ V 

Sarah Norcott 
Heather H. Grahame 
Attorneys for North\Veste1l1 Energy 
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Attachment A 

I\FFIDAVIT OF GARY DOgRIS 

L (,ary \V. 1)1Irris, 01"976 t 'Iiea Circle, ill (he City ()I'Bnuldcr. nnllld~r ('ounly. Slak' ofColoradn, 

SOLEMNLY\FFIRM AND SAY THAT: 

I. I am Presidcnl or Ascend J\n~llyl ics, I.I.C. 

2. I have pcrson:ll knowledge "fContract #Cl.i\'1()OO~()79 NWL SPO :f40341 X executed (he llY" d.1Y ur 
October. 7013 ("Colltract C LM0002979"') hy anJ hetwten Ascend /\n;dylics, !.I.e ('"Ascentl"). or 
1877 Broadway, Suite 706, BllUldL~r. ('0. X030~. amI Nonh\\tcslcrn ('orplX;tlioll. ~I Debwarc 
corpor~tioll_ Jlh!a Nmth\Ve,'krn Ene!"!.!., \\ jIll l)flic('~ lit 40 La~1 Hro;1d\\;ty Stred, Hultc, ivtontlll1a, 
5'>70 I C'North\Vcslern "). 

J. Ascend's hilling falL', ("Pricin~~ III rnrl1latiOIl").:m.' cont:linC'd ill v:lrj()lI~' documcnts, includil1g 
Ascend'~ conlr;lc( with N orlll \V estern, modi fiLa tions to Ill", cl)nlr<lCI. and i tl\·uiccs. 

4 . Asccnd's Pricing IllrO["m;ltiuJI is ;1 tr[lcic sccrd. til<l1: 

(i) is information; 

(ii) is sccret in the cnse that Ascend dt.)LS 11()[ publicly revL~al its pricin!.~ inrnfllwtiutl; i\sccild 

hJ~ inlorlllcd Norlh\\'cslcrn thaI it c(lllsidcr~ the Ascelld Pricing Inforrn'ltion It· he 

confidcntiaL Ascend ~xpccts cOlllidcnti~llity rur ilL'ms stich a~ unit prices and Iwurly bilting 

r;ltcs for calq!Oric.."S or workers; cOlll'it.\cntiality ()j" this type or infl..)fJl1i1tioJ1 i~ standard 

indu:-itry pr;icticc: IlI<JrCO\/Cr. Ihe secrecy o/" Ihj~ illformation is mailltained and it is Ill)! 

Jiselosed in any pllhlic Corum nor is il otllcnvisc Cl\'nilnblc ill the rc!.~ulal()ry <1r('I1(1: and 

J\sccnd '~Prjcing Il1hxmatioll is known only l(l the '\SCCIlU employees who need tl" kno\v il 

h) perform their job dutie's: 

(iii) Ascend':-· Pricing Inform;ltioll i::; suhjcd to efforts l"L~ason;thlt.: tinder tile cirCLtIl1~l~II1C~S to 

m;lintClin il~: Sc\"TL't·~ · in the sense Ihal Jcting under nmnw\ industry ~tandard prolncol, 

Ascend and North\Vestern protect Ascend's PricllIg 111 f()rmation by whalever Hil.';) ns 
Clv"ibhlc to them. this include-; lhe W;t.: of st<lIH.brd inJustry cOllrldcllliaiLty cbuscs ill 

contract.s: Ihis information is kerl at /\sccnd's (\niCL~ in 11 specific secure Il:catiol1. 3ml is 

accessihle only hy lksi~(.'. nalcd indi v iduals: 

(iv) ,\sc(:Jl(i's Pnclng (nfix11Ialioll is !luI rC<HlilV a:"ccrlain;)blc by rroper mCilllS SIIlCC the 

in Il"lnnatioTl i~ not \\'ithill tile public (\O1l1(l ill: it j:-, nnt rC:ldi!y (lSCcrt,lln<lbk by :llly other 

entity; n( puhlic d(lcumLllt~ cxist which could rcvcnl the illlonlliltioll hy any I11lA:JIIS 

\I.,·hlllsnevcr: cHId nn nnc cnuld rc'ls(}\whly ascert;)in this informlltion through :l public 

source-; and 
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Attachment A 

(v) /\ 'cend derive comrdl(lVC advantag from lIlainlaining the :::iccrecy or its Pricing 
lllrorrmllion because hould /\~ce[ld·. pricing structure enler the public doma in, our 
competitors could blain the inlixmalion and thereby ga in Cl compelilivc ad antage in 

hidJing ICl f prospective work by l;lrgclil1g their pric l() be more compcliti ethan 
i\scen(l'$ price:. where;]:, A. ccnd would I\ol h;1VC the S,ln1C opportllnity since it ha!) n 

kl1lnvledg(; or it cornpditors' pricing inforrn;llion. 

5. 1. 011 bdw I r of Ascend !\.Ilalyl iC!i, LLC. therefore support North\V cstcm's mOliun Cor a prolecti\'c 

order covering Ihe Ascend Anal l i ~ , 1.I.C Pricing lLllonnatioll. 

AFFIRM ED BEFOR E M I:. 
Jnlhe tate of Co lorado 
Boulder County 
This 7 III dCly of Marr.;h 201 4 

My Commission Expires 
June 171 2015 
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Attachment B 

AFFIDA VIT OF DAVID FINE 

STATE OF MONTANA 
: SS. 

County of Silver Bow 

David Fine, being first sworn upon oath, deposes and says: 

1. I am employed by NorthWestern Energy ('"NorthWestenl") as Director of Energy Supply 

Planning. In this role, I oversee electric resource planning and modeling activities directly related to the 

retail electric resource portfolio. I personally participated in the definition of scope and budget of 

NorthWestenl's Services Agreement with Ascend Analytics, LLC ("Ascend"). Ascend was initially hired 

both as a consultant and a software services provider to assist NorthvVestern with its resource evaluation 

and planning work. During 2013 and 2014 the scope of Ascend's services was expanded to include work 

in conjunction with NorthWestenl's acquisition of the Montana Hydroelectric Assets. I am engaged in 

continuing communication with representatives of Ascend regarding the Services Agreement. 

3. Ascend' s invoices for work under the Services Agreement include various Pricing 

Information including unit prices and hourly billing rates for Ascend staff. Gary Dorris, President of 

Ascend, has advised me that Ascend considers the Ascend Pricing Information to be confidential. 

4. NorthWestern maintains the secrecy of the Ascend Pricing Information. It is currently 

kept in a secure location. Only employees who need the information to perform their job duties and who 

have an obligation to keep it secret have access to it. NorthWestern has not revealed the Ascend Pricing 

Information to any third-party. After issuance of a protective order covering the Ascend Pricing 

Information, NorthWestern will continue to maintain the secrecy of the information. It will be maintained 

in a secure location with limited access. 



source. 

5. To my knowledge, the Ascend Pricing Infonnation is not available from any public 

DATED this 71h day of March 2014. 

SUBSCRIBED AND S\VOR,.l\J TO BEFORE me this 7th day of March 2014. 

GAYLE AN1KSDAl HU:n 
NOTARY PUBLIC for the 

Slale of Montana 
Residing at Ramsay, Montana 

My CommissIon Expires 
August 18, 2016 

~ () ' ,J)I L 
Mflori-i1f;!:~>B~dL~ I-

Notary Public or the State of Montana 
Residing at Montana 

~~~~~--------~ 

My Commission Expires: Ill-If J/t;, 



CERTIFICA TE OF SERVICE 

I hereby certify that a copy of NorthWestern Energy's Motion for Protective Order in 

Docket No. D2013.12.85 has been hand delivered to The Montana Public Service Commission 

and The Montana ConsUlner Counsel. A copy has been e-filed on the MPSC website. It will be 

Inailed to the IUOst recent service list in this Docket by first class Inail. It will also be en1ailed to 

the counsel of record. 

Date: March 7,2014 

Nedra Chase 
Administrative Assistant 
Regulatory Affairs 
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