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SIEMENS ENERGY INC.'S MOTION FOR PROTECTIVE ORDER 
AND BRIEF IN SUPPORT 

Siemens Energy, Inc. ("SEI"), through its undersigned counsel, hereby submits to the 

Montana Public Service Commission ("Commission") this Motion for Protective Order and Brief 

in Support. SEI moves the Commission, pursuant to ARM 38.2.5001, et seq., for protection of 

confidential trade secrets contained within certain documents in the possession ofN orth Western 

Energy ("North Western"), which fall within data requests issued in this matter. In support of 

this Motion, SEI offers the attached Affidavit of John P. Musone, Associate Chief Intellectual 

Property Counsel for SEI, who is qualified to testify regarding these issues. 

INTRODUCTION 

SEI offers utilities, including NorthWestern, engineering, consulting, and repair and 

maintenance services, among many others. For decades, SEI has made substantial investments 
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in research and development, and acquired extensive experience necessary to develop the skills 

and expertise required to provide these services. (Affidavit of John P. Musone, 'j[2.) 

In July of 20 13, Unit 4 of the Colstrip power plant was damaged, which required the unit 

to be taken offline. NorthWestern is a utility company engaged in the generation of electricity in 

Montana and regulated by the Commission. NorthWestern is a company with which SEI has 

conducted business in the past and will likely continue to conduct business with in the futrne. 

NorthWestern contracted with SET for consulting and repair services. As part of these services, 

SEI provided confidential, proprietary information to NorthWestern. This information was 

transmitted in many forms, including emails, photographs, and other reports. It includes 

technical and repair information, repair plans, and industry expertise. Due to the proprietary 

nature of this infonnation, SEI and NorthWestern agreed to restrict disclosure of this 

information. Ultimately, Colstrip Unit 4 was repaired and returned to service. (ld 'j[3.) 

After learning of this matter, and the pending data requests, SEI reviewed the information 

it had provided to NorthWestern to determine whether the information should be withheld from 

public disclosure. To facilitate the Commission's review of SEI's request for confidentiality, 

SEI has limited the information for which it is requesting to the greatest extent possible. 

(Id 'j[4.) 

SEI has considered that the Commission is a public agency and that there is a 

constitutional presumption of access to documents and infonnation in the Commission's 

possession. Id 'j[5; ARM 38.2.5007(3). SEI understands it bears the burden of establishing a 

prima facie showing of confidentiality, factually and legally, and that confidential information is 

protected only upon Commission approval. Id 
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SEI respectfully submits to the Commission that the Confidential Information is entitled 

to protection because it contains information that qualifies as "trade secret" under the 

Commission's administrative rules. See id. 38.2.5007(4)(b). Therefore, SEI requests the 

Commission issue a protective order as set forth below. 

CONTACT INFORMATION 

As required by ARM 38.2.5007(3)(a), communications may be made to the undersigned 

counsel, at the information listed below, regarding this motion and the items to be protected. 

IDENTIFICATION OF THE CONFIDENTIAL INFORMATION 

SEI seeks a protective order preventing the disclosure of confidential and proprietary 

information ("Confidential Information") in the following documents: 

• 144 emails and attachments with NorthWestern personnel, discussing the 
costs and repair process, daily repair reports and time line information, 
technical aspects of SEI' s services, and other confidential information (as 
indicated in NorthWestern's responses to various data requests); 

• the Root Cause Analysis; 

• Information in presentations, which NorthWestern has redacted in yellow (as 
stated in NorthWestern's responses to data request MEIC-003); 

• Milestone completion dates (as redacted in North Western's response to 
MEIC-0012); 

• July 13, 2013 owners meeting minutes approving the repair plan (as indicated 
in NorthWestern's response to MEIC-006 and 014); and 

• Shift repair reports (as indicated in NorthWestern's response to MEIC-006 
and 017). 

These documents describe the repair process and pricing SEI charges its customers, in 

this case NorthWestern, for its consulting expertise and repair services. They further detail the 

marmer in which SEI approaches the situations like that at issue in this matter, and the actions 
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taken and planned to be taken on a daily basis, including technical information. The documents 

also include photographs of SEI's processes, set up, equipment, and personnel. 

FACTUAL AND LEGAL BASIS FOR PROTECTION 

The Commission should grant SEI's motion and protect the Confidential Information 

from public disclosure because it qualifies as "trade secret" under the Commission's 

administrative rules. The Confidential Information satisfies all of the necessary criteria for a 

protective order. It is (l) information, (2) secret, (3) subject to efforts reasonable under the 

circumstances to maintain its secrecy, (4) not readily ascertainable by proper means, and (5) 

derives independent economic value, or a competitive advantage is derived, from its secrecy. 

ARM 38.2.5007(4)(b). 

1. The Confidential Information qualifies as information. 

Under the Commission's administrative rules, "information" is defined as 

knowledge, observations, opinions, data, facts, and the like, whether recorded or 
communicated in writing, orally, electronically, or otherwise, and whether 
provided through pleadings, reports, exhibits, testimony, work papers, or similar 
items or attachments to such items, or in response to discovery, subpoena, order, 
audit, investigation, or other request. 

Id 38.2.5001(3). 

The Confidential Information is comprised of knowledge, data and facts communicated 

in writing. The information includes SEI's technical experience and expertise in the repair of 

Unit 4 of the Colstrip power plant, which was communicated in writing through the various 

emails.reports.andpresentations.(SeeMusoneAff.~6.)Assuch.itis information, pursuant to 

ARM 38.2.5001(3). 

II 

SEI's Motion for Protective Order and Briefin SupPOli 
Page 4 



2. The Confidential Information is Secret. 

The Commission's administrative rules do not define the term "secret." The ordinary 

meaning of "secret" is "something that is kept or meant to be kept nnknown or unseen by 

others." OXFORD DICTIONARY OF ENGLISH 1608 (3d ed. 2010). The Uniform Trade Secrets Act 

defmes "trade secret" as 

information or computer software, including a formula, pattern, compilation, 
program, device, method, technique, or process, that: (a) derives independent 
economic value, actual or potential, from not being generally known to and not 
being readily ascertainable by proper means by other persons who can obtain 
economic value from its disclosure or use; and (b) is the subject of efforts that are 
reasonable under the circumstances to maintain its secrecy. 

Mont. Code Ann. § 30-14-402(4) (emphasis added). 

SEI does not share the Confidential Information or disclose it to the public. (Mus one 

Aff. ~~ 8, 9.) Its disclosure is not required by law and is not published or otherwise publicly 

available. (Id. ~ 9.) As a result, the Confidential Information is not generally known and is not 

readily ascertainable by other persons. (fd.) Therefore, it satisfies the "secrecy" element 

necessary for a protective order. 

3. The Confidential Infonnation is subject to reasonable efforts under the 
circumstances to maintain its secrecy. 

SEI does not share or disclose the Confidential Information. SEl protects the secrecy of 

the information by entering into Non-Disclosure andlor Confidentiality Agreements with its 

customers, including NorthWestern. Only SEI employees and representatives with a direct need 

to know are authorized to access the Information and hard copies of the Information are marked 

as confidential and destroyed when no longer needed. Further, SEI employees are required to 

complete instruction modules covering, inter alia, protection of corporate confidential 

information and the importance of maintaining the secrecy of SEl's trade secrets. SEl's 
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employees are also required to participate in routine security programs and checks directed by 

company security officers to ensure that the security measures are being followed. The type of 

information for which protection is sought has been accorded protection in other jurisdictions 

where analogous data requests have been made. (ld. ~ 8.) 

SEI has adopted reasonable measures to maintain the secrecy of its trade secrets: 

securing its business offices and facilities with private fences and borders restricting access via 

key pads requiring individual access codes, locking main building doors, locking file cabinets, 

password-protecting computer files, using automated e-mail encryption, and locking portable 

computers. SEI also shreds confidential documents that are no longer in use. (ld. ~ 10.) 

4. The Confidential Information is not readily ascertainable by proper means. 

The Confidential Information is not within the public domain. (ld. ~ 9.) Only SEI 

employees and representatives with a direct need to know are authorized to access it. (ld. ~ 8.) 

Disclosure of the information is not required by law and is not published or otherwise made 

publicly available. (ld. ~ 9.) The type of information for which protection is sought has been 

accorded protection in other jurisdictions where analogous data requests have been made. 

(ld. ~ 8.) In addition, SEI takes the steps described in the preceding subsection to ensure the 

Confidential Information is not obtained by any means. 

5. The Confidential Information derives independent economic value or a competitive 
advantage is derived from its secrecy. 

The electrical generating industry in Montana and elsewhere is highly competitive and 

product and service providers to this industry aggressively market their products and services. 

Through its own innovation, substantial investment in research and development, and by viliue 

of its long established experience as a world renowned going-concern in the power generation 

industry, Siemens has developed the technical expertise contained in the Confidential 
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Information. SEI is able to provide quality services and secure business because it possesses this 

expertise, while its competitors do not. (Id. ~ 11.) 

Public disclosure of the Confidential Information would provide a windfall shortcut for 

SEI's competitors. SEI's competitors would obtain the benefit of this Confidential Information, 

without making the substantial investments, spending time, or acquiring the knowledge and 

experience necessary to innovate. As a result, SEI would be at a severe disadvantage. 

Disclosure would also allow SEI's competitors to learn of the capabilities and limits of SEI' s 

technology, as well as its pricing and approach to the issues at the Colstrip power plant. This 

would provide SEI's competitors a strategic advantage in competing against SEI and obtaining 

contracts with existing and potential SEI customers. (Id. ~ 12.) 

Moreover, disclosure ofthe Confidential Information would give present and future 

potential customers of SEI a distinct negotiating advantage, based on knowledge of SEI' s 

negotiations and business dealings with NorthWestern. The customers would have knowledge of 

SEI's pricing and procedures, which they could use to place themselves in better positions than 

they would be in were the information to remain confidential, as it has been previously. 

(Id. ~ 13.) 

CONCLUSION 

For the foregoing reasons, SEI respectfully requests the Commission grant its motion for 

protective order. 

II 

II 
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Dated December 19,2014. 
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CERTIFICATE OF SERVICE 

I hereby certify that the foregoing document has, this day of December 19, 2014, been 
served by first class mail, postage prepaid, upon the following: 

Kate Whitney 
Administrator 
Public Service Commission 
P.O. Box 202601 
Helena, MT 59620-2601 

Sarah N orcott 
Al Brogan 
North Western Energy 
208 North Montana, Suite 205 
Helena, MT 59601 

Joe Schwartzenberger 
North Western Energy 
40 East Broadway 
Butte, MT 59701 

Tracy Lowney Killoy 
North Western Energy 
40 East Broadway 
Butte, MT 59701 

Matthew Gerhart 
Earthjustice 
705 Second Ave. Suite 203 
Seattle, W A 98104 

John W. Wilson 
JW Wilson & Associates 
1601 N. Kent Ste. 1104 
Arlington, VA 22209 

Robert Nelson 
Monica Tranel 
Montana Consumer Counsel 
P.O. Box 201703 
Helena, MT 59620-1703 

Charles Magraw 
501 8th Ave 
Helena, MT 59601 

Dr. Thomas Power 
920 Evans Ave 
Missoula, MT 59801 

Jenny Harbine 
Earthjustice 
313 E. Main St. 
Bozeman, MT 59715 

David A. Schlissel 
Schlisse1 Technical Consulting 
45 Horace Road 
Belmont, MA 02478 
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