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NWE-001 Witness: Schlissel 

  Subject: Replacement Power Costs  

 

Provide a copy of any engagement letter or agreement between Mr. Schlissel and either 

the Montana Environmental Information Center or the Sierra Club. 

 

 

Response:  See the attached agreement. 
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July 28, 2014 

          

EXPERT SERVICES AGREEMENT 

 

David Schlissel 

Institute for Energy Economics and Financial Analysis 

River’s Edge 

3430 Rocky River Drive 

Cleveland, OH  44111 

 

Re:   IN THE MATTER OF NorthWestern Energy’s 2013-2014 Electricity Supply Tracker, 

 Montana PSC Docket Nos. D2013.5.33, D2014.5.46 

 Earthjustice –  2781 Colstrip Unit 4 PSC Proceeding  

 

Dear David: 

 

This agreement is entered into by and between David Schlissel, Institute for Energy Economics 

and Financial Analysis (hereinafter referred to as Expert) and Earthjustice (hereinafter referred to 

as Client). 

 

Scope of Work 

 

Expert will provide services in the matter of the Montana Public Service Commission’s (“PSC”) 

review of NorthWestern Energy’s 2013-14 Electricity Supply Tracker docket, particularly with 

respect to NorthWestern’s proposed cost recover for Colstrip Unit 4.  These services will include 

assisting Client with reviewing and preparing discovery and preparing direct (and, if necessary, 

rebuttal or surrebuttal testimony) relating to the following issues:  

 

 The cost of replacement power during the Colstrip Unit 4 outage and whether these costs 

were reasonable; 

 

 Whether ColstripUnit 4had been properly maintained; 

 

 Whether the equipment problems that caused or extended the outage could have been 

prevented; and 

 

 What the outage (and the Unit’s recent operating performance) suggests about its long-

term operating performance and its long-term viability. 

 

Expert will provide a timely draft of testimony for the PSC docket according to a schedule to be 

agreed upon by Expert and Client. 
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After consulting with Client and depending on the availability of Client funds, Expert may also 

draft a report on Colstrip’s operating history and the logic of further owner investments on the 

plant. 

 

Client understands Expert will arrive at his expert opinion on particular matters independently 

and does not guarantee what it will be ahead of time.   

 

Payment Terms 

 

Rate - In consideration of the services to be performed by Expert, Client agrees to pay a rate of 

$200 per hour worked for all services.  Expert estimates his total costs to perform the work 

described above, including the report on Colstrip’s operating history and future investments, will 

not exceed $40,000.  However, Expert agrees to promptly confer with Client when costs 

approach $30,000.  (See Scope of Work) 

 

Out-Of-Pocket Expenses - Client will reimburse all necessary out-of-pocket expenses for 

telephone, postage, travel, and copying, as well as similar expenses authorized by Client. 

 

Timing of Payment - Client agrees to pay Expert within 30 days of submission of an invoice, 

provided that Expert provides Client with appropriate documentation of services rendered, 

including a detailed description of work performed and documentation of any out-of-pocket 

expenses for which payment is requested. 

 

Independent Contractor - Expert and Client agree that the Expert will act as an independent  

contractor in the performance of his duties under this contract. Accordingly, the Expert shall be 

responsible for payment of all taxes including Federal, State and local taxes arising out of his 

activities in accordance with this contract, including by way of illustration but not limitation, 

Federal and State income tax, Social Security tax, Unemployment Insurance taxes, and any other 

taxes or business license fee as required.   

 

Authority to Act 

 

Expert agrees not to act, or appear to act, on Client’s behalf with respect to any third parties 

except as specifically requested or approved by one or both of Client’s authorized representative 

for this agreement, who is Jenny Harbine, Attorney, Earthjustice, Northern Rockies Office, 313 

East Main Street, Bozeman, MT 59715, (406) 586-9699, jharbine@earthjustice.org.  

 

Termination 

 

Either the Expert or the Client may terminate this Agreement at any time by 10 days written 

notice to the other party. The Expert shall be entitled to payment in full for all time spent and 

costs incurred up to and including the date of the termination notice.  If this Agreement is 

terminated prior to completion of the report described in “Scope of Work,” above, Expert will 

provide Client with all work produce and analysis that is in Expert’s possession. 

 

  

Docket Nos. D2013.5.33/D2014.5.46 

Data Request NWE-001, Attachment 

Page 2



  

 

3 

 

Governing Laws 

 

The laws of Montana shall govern this Agreement, and Montana shall be the venue for resolving 

any dispute regarding this Agreement. 

 

Confidentiality 

 

The Expert acknowledges that information regarding the Client’s work, including but not limited 

to the fact or scope of the Expert’s retention hereunder, any information provided to Expert by 

the Client or the substance of any work performed hereunder, is highly confidential, and agrees 

that any such information shall not be discussed with or disclosed to anyone other than the 

Client’s authorized representatives identified “Authority to Act,” above, without the Client’s 

prior authorization.  All documents produced by Expert in furtherance of this contract will be 

considered as privileged work product prepared for litigation and will not be released in any way 

or used for other purposes unless Client specifically authorizes Expert to do so in writing. 

Expert's obligation to safeguard the confidentiality of such information extends in perpetuity. 

 

Complete Agreement 

 

This Agreement represents the complete understanding of the parties hereto. Any amendment to 

this Agreement shall be in writing and signed by both parties.     

  

 

 

                July 30, 2014 

_______________________   _____________________ 

David Schlissel    Date  

 Institute for Energy Economics and  

              Financial Analysis     

 

 

                   July 30, 2014 

________________________                        ______________________ 

Sandy Buchanan, Executive Director               Date 

Institute for Energy Economics and  

  Financial Analysis 

 

 

         July 30, 2014 

_________________________  ______________________  

Jenny Harbine     Date  
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NWE-002 Witness: Schlissel 

  Subject: Replacement Power Costs 

 

For each time Mr. Schlissel has been engaged by the Sierra Club as either an expert 

witness or consultant, provide the following: 

 

(a) A description of the engagement, including the date, the subject matter, and if  

 applicable, the forum and case or docket number; 

 

(b) Any prefiled testimony or expert’s report prepared by Mr. Schlissel as a result of 

the engagement; 

 

(c) If a written decision was issued by the forum for which Mr. Schlissel was 

engaged, a copy of the decision. 

 

 

Response:  Due to the large volume of documents responsive to this request, MEIC and 

Sierra Club will provide the requested documents no later than June 19, pursuant to 

paragraph nine of the Commission’s February 26, 2015 Order.  
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NWE-003 Witness: Schlissel 

  Subject: Replacement Power Costs 

 

Please refer to Mr. Schlissel’s resume, attached as Appendix 1 to these data requests, and 

provide complete copies of the following: 

 

(a) Any written testimony, expert reports, or similar writings, prepared by Mr. 

Schlissel in the engagements identified in his resume which have been highlighted 

by NorthWestern in yellow; 

 

(b) The reports, articles, and presentations identified by Mr. Schlissel in his resume 

and highlighted by NorthWestern in pink. 

 

 

Response: 

 

(a) See Attachment 1 on the accompanying CD-ROM.   

 

Mr. Schlissel’s expert report in U.S. District Court proceeding CV-04-123-BLG-

RFC was confidential.  He no longer has a copy of this confidential document as all 

documents were destroyed or returned to counsel when the work assignment was 

completed. 

 

Despite a diligent search of his files, Mr. Schlissel was unable to locate copies of 

the following two documents: 

 (1) His February 1996 testimony in Illinois Commerce Commission Docket 95-

119 and January 1993; and  

(2) August 1995 testimony in Connecticut Department of Public Utility Control 

Docket 91-12-07. 

 

(b) See Attachment 2 on the accompanying CD-ROM.   

Mr. Schlissel no longer has any documents related to his investigations and 

litigation support work in the specific assignments identified in NorthWestern Energy’s 

discovery request. 
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NWE-004 Witness: Schlissel 

  Subject: Replacement Power Costs 

  

Has Mr. Schlissel ever been engaged as a litigation attorney, to litigate in either state or 

federal court, a damages claim arising from an outage at an electric generating station?  If 

so, provide the following: 

 

(a) A description of the engagement, including the identity of his client, the subject 

matter  of the lawsuit, and the forum, including case name and docket number; 

 

(b) A description of the outcome of the case. 

 

 

Response:  No.  However, as indicated in his resume, Mr. Schlissel has been retained as 

an expert to investigate whether numerous outages at electric generation stations around 

the nation were due to imprudence or mismanagement either by the plant owners or third 

parties, including contractors and equipment manufacturers.   
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NWE-005 Witness: Schlissel 

  Subject: Replacement Power Costs  

 

Has Mr. Schlissel ever been engaged as a litigation attorney, to litigate in either state or 

federal court, a damages claim of any kind in which the claimed damages exceeded 

$100,000?  If so, provide the following: 

 

(a) A description of the engagement, including the identity of his client, the subject 

matter  of the lawsuit, and the forum, including case name and docket number; 

 

(b) A description of the outcome of the case. 

 

 

Response:  No.  However, as indicated in his resume, Mr. Schlissel has been retained as 

an expert to investigate whether numerous outages at electric generation stations around 

the nation, for which the outage costs exceeded $100,000, were due to imprudence or 

mismanagement either by the plant owners or third parties, including contractors and 

equipment manufacturers.   
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NWE-006 Witness: Schlissel 

  Subject: Replacement Power Costs 

 

Has Mr. Schlissel ever represented or consulted, on behalf of a utility or cooperative, 

with respect to a claim in an administrative or court proceeding that a generation outage 

was caused or exacerbated by utility or cooperative mismanagement?  If so, provide the 

following: 

 

(a) A description of the engagement, including the identity of his client and a 

description of  the forum, including case name and docket number; 

 

(b) A description of the outcome of the case. 

 

 

Response:  Yes, Mr. Schlissel has consulted on behalf of the following utilities in 

proceedings regarding claims that a generation outage was caused or exacerbated by 

utility mismanagement: 

 

(a)        

1. Mr. Schlissel consulted with municipal utilities in Connecticut in the late 1990s 

concerning arbitration over outages of the Millstone nuclear plants. 

 

2. Mr. Schlissel consulted with Austin Energy and the City Public Service Board of 

San Antonio in 1994-1995 in litigation over Houston Lighting & Power 

Company’s management of operations and outages of the South Texas Nuclear 

Generating Station. 

 

3. Mr. Schlissel consulted with municipal utilities in Massachusetts in 1989 in 

litigation before FERC (Docket EL-88-5-000) concerning operations and outages 

of the Pilgrim Nuclear Station. 

 

4. Mr. Schlissel consulted with the North Carolina Eastern Municipal Power Agency 

concerning litigation over construction of the Harris Nuclear Plant. This work also 

involved examination of outages experienced during startup and preoperational 

testing. 

 

Mr. Schlissel does not recall the docket or case numbers for any of this litigation 

other than the FERC docket number noted above. 

(b)  It is Mr. Schlissel’s understanding that each of these cases was eventually settled. 
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NWE-007 Witness: Schlissel 

  Subject: Replacement Power Costs 

 

Provide complete copies of each and every policy of outage insurance, of which Mr. 

Schlissel is aware, that provides coverage for a regulated utility of the fixed costs of the 

generating unit which suffered the outage. 

 

 

Response:  Mr. Schlissel does not have copies of any utility outage insurance policies that 

provide coverage for a regulated utility of the fixed costs of the generating unit which 

suffered the outage. 
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NWE-008 Witness: Schlissel 

  Subject: Replacement Power Costs 

 

Identify and provide the “relevant testimony and regulatory decisions in other dockets in 

Montana and other states” which Mr. Schlissel references at page 2, lns 15-16 of his 

testimony. 

 

 

Response:  Mr. Schlissel’s reference on page 2, lines 15-16, was to the following 

testimony and decisions:  

 

 The Montana Public Service Commission’s Final Order in Docket No. 

D2012.5.49. 

 

 The Direct Testimony of Jeanne M. Pluth on behalf of Avista Corporation in 

Washington Utilities and Transportation Commission Docket No. UE-140540. 

 

 The Washington Utilities and Transportation Commission Order in Docket No. 

UE-140540. 

 

 The Prefiled Direction Testimony of Michael L. Jones in Puget Sound Energy’s 

2011 General Rate Case. 

 

 The Montana Public Service Commission’s Order in Docket No. D2008.6.69. 

 

 The Direct Testimony of Thomas C. Dempsey on behalf of Avista Corporation in 

Washington Utilities and Transportation Commission Docket No. UE-140540. 

 

Please see the documents on the accompanying CD-ROM, which are also available on 

the internet. 
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NWE-009 Witness: Schlissel 

  Subject: Replacement Power Costs 

 

Identify the parameters and metrics which Mr. Schlissel believes determines 

“economically justified protection against avoidable replacement power costs” as 

referenced on page 5, lns 11-12 of his testimony. 

 

 

Response:  Protection is “economically justified” if the economic benefits to ratepayers 

exceed the costs to ratepayers.  The parameters that Mr. Schlissel believes determine 

“economically justified protection” are the cost of the insurance, the scope of the 

coverage, and the anticipated benefits of the insurance in light of the operational history 

of the generating facility and predictions about the future operations of the facility. 
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NWE-010 Witness: Schlissel 

  Subject: Replacement Power Costs 

 

Identify, by date of occurrence and description of the incident, the “serious equipment 

problems in the plant’s generator” referenced on page 4, ln 21, of Mr. Schlissel’s 

testimony. 

 

 

Response:  Please refer to page 18, line 13, to page 19, line 4, of Mr. Schlissel’s direct 

testimony.  The date of each occurrence and a description of each incident were provided 

by NorthWestern in response to MCC-15, Attachment 4 at page 38, which is reproduced 

on the following page.  
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NWE-011             Witness: Schlissel 

                              Subject: Qualifications 

 

Please provide Mr. Schlissel’s qualifications as they relate to procurement of business 

interruption or outage insurance. 

 

 

Response:  Mr. Schlissel’s more than four decades of experience in state and federal 

regulatory commission included a number of proceedings in which he investigated the 

insurance coverage that nuclear power plants had obtained for outage-related costs.  
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NWE-012             Witness: Schlissel 

                              Subject: Qualifications 

 

Please provide Mr. Schlissel’s qualifications as they relate to utility ratemaking concepts 

and practices. 

 

Response:  Mr. Schlissel’s more than four decades of experience in state and federal 

regulatory commission proceedings has focused to a significant extent on ratemaking 

concepts and practices.  

 

This has included his participation, first as an attorney and then as a witness/consultant, 

in utility rate cases and as a witness/consultant in other regulatory proceedings 

concerning such issues as standard cost quantifications; the appropriate rate treatment of 

plant construction, O&M, and outage related costs; and the need for new or existing 

generating, transmission and distribution facilities.  

 

In addition, Mr. Schlissel has drafted a number of reports that have addressed ratemaking 

concepts and practices. In total, this work addressed such ratemaking concepts as rate of 

return, rate base, utility operating and maintenance expenses, utility property, income, 

and revenue taxes, and the operation of fuel adjustment and other cost recovery 

mechanisms.  

 

Mr. Schlissel also addressed ratemaking concepts and practices as part of his reviews of 

utility resource plans and planning practices.  
 

 

 

 

  






