
SARAH NORCOTT 
N olth Westel11 Energy 
208 N. Montana, Suite 205 
Helena, Montana 59601 
Tel. (406) 443-8996 
Fax (406) 443-8979 
sarah.norcott@northwestel11.com 

JOHN ALKE 
NorthWestel11 Energy 
208 N. Montana, Suite 205 
Helena, Montana 59601 
Tel. (406) 444-8183 
Fax (406) 443-8979 
john.alke@northwestel11.com 

ALBROGAN 
NorthWestel11 Energy 
208 N. Montana, Suite 205 
Helena, Montana 59601 
Tel. (406) 443-8903 
Fax (406) 443-8979 
al. brogan@northwestel11.com 

Attol11eys for NorthWestern Energy 

DEPARTMENT OF PUBLIC SERVICE REGULATION 
BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MONTANA 

IN THE MATTER OF NorthWestern Energy's 
2013 and 2014 Applications for (I) Approval of 
Deferred Cost Account Balances for Electricity 
Supply, CU4 Variable Costs, DGGS 
Variable Costs/Credits, Spion Variable 
Costs; and (2) Projected Electricity Supply Cost 
Rates, CU4 Variable Rates, DGGS Variable 
Rates, and Spion Variable Rates 

) 
) 
) 
) 
) 
) 
) 
) 

REGULATORY DIVISION 

DOCKET NO. D2013.5.33 

DOCKET NO. D2014.5.46 

NorthWestern Energy's Objection to Introduction of Data 
Requests Into Evidence 



Paragraph 5(k) of the Montana Public Service Commission 's ("Commission") Procedural 

Order 7283f entered in this docket ("Procedural Order") requires a paliy to the proceeding to file 

written objections to the introduction of discovery responses into evidence. Pursuant to that 

provision of the Procedural Order, NorthWestem Corporation, d/b/a NorthWestern Energy 

("NorthWestern"), objects to the introduction of discovery responses into evidence as set forth 

herein ("Objections"). North Western integrates with its Objections its brief in support of its 

Objections. 

THE RULES OF EVIDENCE PROHIBIT THE MASS INTRODUCTION OF 
DISCOVERY RESPONSES INTO EVIDENCE 

Both the Montana Consumer Counsel ("MCC") and the Montana Envirol11l1ental 

Information Center and Sierra Club ("MEIC/Sierra Club") contend in their Prehearing 

Memoranda that all discovery responses should automatically be treated as evidence in this 

proceeding. These consolidated dockets are a contested case proceeding which must be 

conducted in accordance with the provisions of the Montana Administrative Procedure Act 

("MAPA"), specifically §§ 2-4-601, MCA et seq. Integral to the statutorily mandated procedure 

is a requirement that the hearing be conducted in accordance with the Montana Rules of 

Evidence ("M. R. Ev."). § 2-4-612(2), MCA. The Montana Rules of Evidence clearly and 

unequivocally specify that only relevant evidence is admissible: "Evidence which is not relevant 

is not admissible." Rule 402, M. R. Ev. The Commission did not screen discovery requests in 

this proceeding on the basis of admissibility (including relevance to the issues in the proceeding): 

Only objections based upon discoverability will be considered; objections on 
admissibility will be overruled. 
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Procedural Order at ~l O. If there is a mass introduction of discovery responses into evidence, as 

proposed by the MCC and MEIC/Sierra Club, "evidence" in this proceeding will be admitted 

without regard to admissibility, including the relevance of the discovery responses to the issues 

raised by the parties in the proceeding. 

The definition of relevant evidence is: 

Relevant evidence means evidence having any tendency to make the existence of 
any fact that is of consequence to the detennination of the action more probable or 
less probable that it would be without the evidence. Relevant evidence may 
include evidence bearing on the credibility of a witness or hearsay declarant. 

Rule 401 M. R. Ev.( emphasis supplied). Attached to these Objections as Exhibit 1 is a listing of 

the discovery responses submitted by NorthWestern in this proceeding, and demonstration of 

their lack of relevance to the issues in this proceeding. It indicates that a substantial majority of 

the NorthWestern discovery responses in this proceeding contain information which has no 

bearing on the issues raised by the parties in their prefiled testimony to the Commission. 

The mass introduction of discovery responses into evidence in this proceeding is 

impermissible under the Montana Rules of Evidence. 

THERE ARE FAIR HEARING AND DUE PROCESS ISSUES ASSOCIATED WITH 
THE MASS INTRODUCTION OF DISCOVERY RESPONSES INTO EVIDENCE 

Because the subject of its hearings are quite technical, the Commission requires the 

parties before it to submit their evidence in the form of prefiled testimony and exhibits. ARM 

38.2.4204(1) and 38.2.4205(6), Procedural Order at ~ 5. As the Commission used to make very 

clear in its previous procedural orders, the function of prefiled testimony is to narrow the issues 

for hearing, thereby preventing unfair surprise. Accordingly, in a rate case filing, the utility files 
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its case in chief as pat1 of its initial filing, Intervenors present their cases in thei r prefiled 

testimony, and the utility, the party with the burden of proof, closes the evidence with an 

opportunity to rebut the Intervenors' prefiled testimony. The mandatory procedure imposed by 

the Commission does not contemplate the "rebuttal" of discovery responses . 

To the extent a patty wants to use a response to its discovery in its case, all it has to do is 

incorporate it in its prefiled testimony and exhibits. Similarly, to the extent a party wants to 

impeach a witness with a discovery response during cross-examination, there is no problem. The 

discovery response can be introduced into evidence during the course ofthe cross examination. 

On the other hand, if all responses to discovery are treated as evidence, without incorporation 

into the prefiled testimony and exhibits, or through cross examination, the statutory and due 

process right to respond to that "evidence, " through discovery and rebuttal testimony, is 

eliminated. 

The primary source of the fair hearing due process problem is discovery requests 

submitted to the parties by the Commission Staff. To the extent that the Staff asks a patty's 

expert for an opinion, or basis for opinion, not set forth in the expert's prefiled testimony and 

exhibits, all other parties to the proceeding are denied their fair hearing and due process rights if 

the discovery response is automatically treated as evidence in the proceeding. "Opportunity shall 

be afforded all parties to respond to and present evidence and argument on all issues involved." 

§ 2-4-612(1), MCA. NorthWestern objects to the introduction into evidence of any responses to 

Staff Data Requests. 

Treating all discovery responses as evidence in a contested case proceeding violates 

MAP A ' s fair hearing guarantees, and due process requirements. 
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MEIC/SIERRA CLUB IDENTIFIED DATA REQUESTS 

MEIC/Sierra Club specifically identifies a number of data responses it wishes to 

introduce into evidence. Everyone of them is a response by NorthWestern to discovery requests 

submitted by MEIC/Sierra Club, the MCC, or the Commission Staff. NorthWestern has already 

objected during discovery, on grounds of relevance, to seven of the underlying discovery 

requests: MEIC/Sierra Club Data Requests 25, 26, 28, 44, 50, 64, and 72. 

Apparently, none of NorthWestern's data responses were incorporated in the prefiled 

testimony and exhibits submitted by MEIC/Sierra Club, as it would be unnecessary to seek their 

separate introduction into evidence if they had been incorporated. To the extent that 

MEIC/Sierra Club needs to use the identified discovery responses in its cross examination of 

NorthWestern' s witnesses, it can offer such discovery responses into evidence at the time they 

are used for cross examination purposes. Ifthey are not going to be used for cross examination 

purposes, and were not incorporated into the prefiled testimony and exhibits of the MEIC/Sierra 

Club witness, there is no purpose to be served by introducing them into evidence. 

Respectfully submitted this 25th day of September 2015. 

NORTHWESTERN ENERGY 

AI rogan 
Attorneys for NorthWestern Energy 
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Data Request Brief description 

P5C-003 Energy Efficiency recognition 

P5C-OOS Adjustments to DSM programs 

PSC-006 Adjustment to ligthing DSM programs 

PSC-007 Details re: contracts entered after 2013 outage 

PSC-010 Questions re: PPl contract 

PSC-012 Tiber and Turnbull contracts - general questions 

PSC-013d & e Asks for details re: transactions from May 2013 RFP and November 2013 competitive solictations 

PSC-014 QF questions 

PSC-01S DGGS - explain volatility in costs 

PSC--Q16 Administrative costs in December 2013 

PSC-017 Questions re: third party e)(penes 

PSC-018 Variance in carrying costs 

PSC-019 Variance in total delivered supply 

PSC-020 Difference between actual output scheduled and metered output of CU4 

PSC-021 Judith Gap expense 

psc--Qn Details reconciling Bennett's numbers with lost revenues from Thomas 

PSC--Q24 Explain difference in #s reported in different filings 

PSC-02S Tracking of Spion Kop production tax credtis 

PSC-026 Benefits of serving load in Montana but scheduling in PCT 

P5C-027 Intra-hour scheduling 

PSC-028 lDispatchin~ of Basin Creek and DGGS 

PSC-029 Intra-hour transactions 

PSC-030 DSM and USB advertising expenses - adjustment 

PSC-041 Explain increase in transmission costs in April 2014 

PSC-042 Spion Kop variable costs 

PSC-043 DGGS - adjusting for fuel ca lculation 

PSC-044 DGGS interruptible customer - transport constraints 

PSC-046 DSM program and labor costs - requests specific breakdown 

PSC-047 Ceased estimating for imbalance 

PSC-049 Explain why costs were more than forcasted - Carrying & Total Delivered Supply 

PSC-OS9 Interlaminar Insulation - state-of-the-art technology 

PSC-060 Tests for interlaminar insulation 

PSC-061 Description/definition of terms: air gap baffle and skid pan 

PSC-062 Asked for three of Halpern's presentations on generator outages 

PSC-070 Further clarification questions on PSC-041 

PSC-071 Follow-up questions on PSC-042 

PSC-072 Follow-up questions on PSC-Q43 

PSC-07S Further questions on PSC-047 

Grounds 

Relevance - does not deal with a contested issue 

Relevance - does not deal with a contested issue 

Relevance - does not deal with a contested issue 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of NorthWestern Energy's Objection to Introduction of Data 

Requests into Evidence in Docket Nos. 02013.5.33102014.5.46 has been hand delivered to the 

Montana Public Service Commission and to the Montana Consumer Counsel this date. It has 

been e-filed on the PSC website, emailed to counsel of record, and served on the most recent 

service list by mailing a copy thereof by first class mail, postage prepaid. 

Date: September 25, 2015 

Tracy Lowne Killoy 
Administrative Assistant 
Regulatory Affairs 
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