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PROTECTIVE ORDER 

 

PROCEDURAL HISTORY 

1. NorthWestern Corporation, doing business as NorthWestern Energy 

(NorthWestern), filed its 2012-2013 Electricity Supply Tracker on May 31, 2013.  The Public 

Service Commission (Commission) granted Interim Order 7283 on June 18, and issued a 

Notice of Application and Intervention Deadline on June 19, 2013.   

2. NorthWestern filed its 2013-2014 Electricity Supply Tracker on May 29, 2014.  

See Notice of Commn. Action, Dkt. D2013.5.33 (May 12, 2014) (consolidating the trackers).  

The Commission issued a Notice of Application and Intervention Deadline on May 31, and 

Interim Order 7283a on June 17, 2014.   

3. The Human Resource Council District XI, Montana Consumer Counsel (MCC), 

Montana Environmental Information Center (MEIC), Natural Resources Defense Council, and 

Sierra Club are parties to this proceeding.  See Notice of Commn. Action, Dkt. D2013.5.33 

(Aug. 20, 2014).   

4. On October 7, 2014, the MEIC and Sierra Club served Data Requests MEIC-026 

and MEIC-028, requesting the outage history and forced outage rate at Colstrip.     

5. On October 22, 2014, the Commission issued Procedural Order 7283b, which 

established specific deadlines for data requests and provided, “If a data request asks for trade 

secret information, the responding party must file a motion for a protective order . . . no later 

than the deadline to respond to the data request.”  Or. 7283b ¶ 10.   
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6. On January 7, 2015, PPL Montana, LLC (PPLM) filed a Motion to Intervene for 

the Limited Purpose of Applying for Protective Order, Motion for Protective Order and the 

Affidavit of Charles S. Baker.   

7. On January 15, 2015, the Commission published notice of PPLM’s Motion for 

Protective Order in its weekly agenda.   

8. On January 20, 2015, the Commission appointed staff attorney Jason Brown to act 

as Examiner partly for the purpose of disposing of motions for protective order.   

 

FINDINGS OF FACT  

9. PPLM seeks to protect as trade secret the outage history and forced outage rate at 

Colstrip requested in Data Requests MEIC-026 and MEIC-028 (Outage History Information).  

Mot. for Protective Or. p. 2 (Jan. 7, 2015).  Specifically, PPLM seeks to protect information 

regarding the type of outage, the units affected, its start and end times and estimated cost.  

Aff. Charles S. Baker ¶¶ 3-4 (Jan. 7, 2015).   

10. PPLM claims a legally protectable interest in its trade secret information, and that 

its “interest in this proceeding is limited to applying for and securing a Protective Order.”  

Mot. to Intervene p. 2 (Jan. 7, 2015).  PPLM asserts it “did not become aware of the fact its trade 

secrets could be disclosed in this matter until after MEIC filed its Data Requests and the 

Commission [overruled objections] brought by NWE with respect to these Data Requests.”  Id.  

The Data Requests were issued well after the intervention deadline, and PPLM took action 

“[u]pon learning of the potential for disclosure of its trade secrets.”  Id.  Granting late 

intervention to PPLM will not delay this matter or prejudice another party.   

11. PPLM has considered that the Commission is a public agency and that there is a 

presumption of access to documents in the Commission’s possession.  Mot. at p. 4.    

12. According to Charles S. Baker, Controller for PPLM, the Outage History 

Information is not “readily ascertainable” to the public:   

No public documents exist which could reveal this information by any means.  

Further, no one could reasonably ascertain this information by accessing any 

publicly available information.   

Aff. Baker at ¶¶ 8, 10 (“This data is not available publicly, either in financial disclosure 

documents, regulatory filings or elsewhere”).   
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13. Mr. Baker asserts that PPLM “carefully maintains” the confidentiality of its 

Outage History Information, which its treats “as extremely sensitive and confidential.”  

Id. at ¶¶ 8-9 (“employees are required to keep this information secure, both physically and 

electronically, and accessible only to employees with the appropriate need to know”).   

14. According to Mr. Baker, release of the Outage History Information could give 

“competitors insight into the historical performance of the individual Colstrip Units with 

performance, planned outage, and forced outage information they could not obtain elsewhere.”  

Id. at ¶ 5.  These competitors could then “assess outage patterns” in order to: 

[D]etermine the standard outage schedule for the units, the likely timing of the next 

major planned overhauls, the patterns of unit availability, and the individual unit 

capacities over a long period of time.  Competitors or potential competitors could 

use this information to position their own generation assets or purchased power to 

capitalize on PPLM’s need to purchase electricity on the market to cover its 

electricity commitments while its own generation assets are offline.   

Id. at ¶ 6.   

 

CONCLUSIONS OF LAW 

15. A person may petition to intervene after the intervention deadline set forth in a 

procedural order “for good cause shown.”  Admin. R. Mont. 38.2.2403 (2014).  An entity 

seeking late intervention must “file a petition to intervene setting forth:  (1) The general position 

that it intends to take; (2) a legally protectable interest directly affected by this proceeding; 

(3) whether late intervention would delay the proceeding or prejudice another party; and (4) good 

cause for not having filed a timely petition.”  Or. 7283b ¶ 6 (Oct. 22, 2014); supra ¶ 10.   

16. The Montana Constitution imposes “an ‘affirmative’ duty on government officials 

to make all of their records and proceedings available to public scrutiny.”  Great Falls Tribune v. 

Mont. Pub. Serv. Commn., 2003 MT 359, ¶ 54, 319 Mont. 38.  However, “a trade secret is one 

form of information in which there is a statutorily defined property right.”  Id. at ¶ 59.  As a 

result, the Commission “may issue a protective order when necessary to preserve trade secrets 

. . . as required to carry out its regulatory functions.”  Mont. Code Ann. § 69-3-105(2) (2014).   

17. An entity seeking a protective order “must support its claim of confidentiality by 

filing a supporting affidavit making a prima facie showing that the materials constitute property 

rights which are protected under constitutional due process requirements.”  Great Falls Tribune, 
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Protective Orders and Protection of Confidential Information 

 

Nondisclosure Agreement 
 

(7-26-00) 

 

ARM 38.2.5012 

 

Docket Nos. D2013.5.33 & D2014.5.46, Order No. 7283e 

Order Action Date:  February 5, 2015 

 

 I understand that in my capacity as counsel or expert witness for a party to this 

proceeding before the commission, or as a person otherwise lawfully so entitled, I may be called 

upon to access, review, and analyze information which is protected as confidential information.  

I have reviewed ARM 38.2.5001 through 38.2.5030 (commission rules applicable to protection 

of confidential information) and protective orders governing the protected information that I am 

entitled to receive.  I fully understand, and agree to comply with and be bound by, the terms and 

conditions thereof.  I will neither use nor disclose confidential information except for lawful 

purposes in accordance with the governing protective order and ARM 38.2.5001 through 

38.2.5030 so long as such information remains protected. 

 

 I understand that this nondisclosure agreement may be copied and distributed to any 

person having an interest in it and that it may be retained at the offices of the provider, 

commission, consumer counsel, any party and may be further and freely distributed. 

 

      ___________________________________ 

      Typed or Printed Name 

 

      ___________________________________ 

      Signature 

 

      ___________________________________  

      Date of Signature 

 

      Business Address: 

 

      ___________________________________ 

      ___________________________________ 

      ___________________________________ 

 

      ___________________________________ 

      Employer 

 

      ___________________________________ 

      Party Represented 


