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MOTION TO STAY PROCEEDINGS

The City of Missoula ("City") moves the Montana Public Service Commission

("PSC"), pursuant to Admin R. Mont. 38.2.1501, to stay the instant proceedings until the

pending condemnation case between Mountain Water Company ("Mountain Water"),

Carlyle Infrastructure Partners, LP ("Carlyle"), and the City has been fully resolved. As

set forth more fully below, the need for these proceedings may well be mooted by the

eminent domain action, which is set for trial in just over one month. A stay of this matter

would be consistent with applicable law, principles of fundamental fairness to the parties,

and considerations ofjudicial economy and the responsible use of government resources.

BACKGROUND

These proceedings commenced on December 15, 2014, when Liberty Utilities Co.

("Liberty"), Liberty WWH, Inc. ("Liberty WWH"), Western Water Holdings, LLC

("Western Water"), and Mountain Water (collectively, "Applicants") submitted a Joint

Application for Approval of a Sale and Transfer of Stock. The City moved to intervene.

On January 27, 2015, a Notice of Staff Action was issued granting intervention to



Montana Consumer Counsel, Clark Fork Coalition, the City, and the employees of

Mountain Water Company.

On April 2, 2014, the City filed an action in the Montana Fourth Judicial District

Court to acquire the assets of Mountain Water. City ofMissoula v. Mountain Water Co.,

No. DV-14-352 (Mont. 4th Jud. Dist Ct.). Since that time, Mountain Water, Carlyle, and

the City have been engaged in litigation, and the trial in the eminent domain action is

scheduled to begin on March 18, 2015. Order Re Mountain Water's Motion to Continue

Trial, City ofMissoula v. Mountain Water Co., No. DV-14-352 (Mont. 4th Jud. Dist Ct.

Dec. 23, 2014). Thus, Applicants have chosen to initiate the PSC's review of their

proposed transaction on the very eve of the necessity determination in the City's

condemnation case.

The District Court for the Fourth Judicial District currently has jurisdiction over

the assets at issue in this proceeding. Moreover, if the City prevails in the eminent

domain action, the PSC will have no regulatory authority over Mountain Water's assets,

and the time and resources expended in this administrative case - by the PSC, the parties,

and the intervenors - will have been for naught. In addition, proceeding with this case

before the eminent domain action is resolved will introduce confusion, uncertainty, and

likely delay into both proceedings. While Applicants may well see this as posing a

strategic advantage, it is contrary to the public interest the PSC is charged to safeguard.

For these reasons, the City respectfully requests a stay until its condemnation case is

concluded.

ANALYSIS



I. A STAY IS WARRANTED TO AVOID INCONSISTENT RULINGS,
PREJUDICE, AND TO ENSURE THE RESPONSIBLE USE OF
GOVERNMENT RESOURCES.

The PSC is invested with the full power of supervision, regulation, and control of

public utilities. Mont. Code Ann. § 69-3-102. This authority includes the implied power

to exercise authority over private mergers, sales, and transfers of utilities. PSC Docket

D2011.1.8, Order No. 7149d. As an adjudicatory body in these matters, the PSC "has

broad discretion to stay proceedings as an incident to its power to control its own

docket." Clinton v. Jones, 520 U.S. 681, 706 (1997); see also Henry v. Dist. Ct. of

Seventeenth Jud. Dist., 645 P.2d 1350, 1352 (Mont. 1982); Admin R. Mont. 38.2.301

(2014); Mont. Code Ann. § 69-3-301.

Where the viability of a proceeding depends on another proceeding's outcome, the

dependent proceeding must be stayed. Schara v. Anaconda Co., 610 P.2d 132, 136

(Mont. 1980); In re McGovern's Estate, 250 P. 812 (Mont. 1926) (proceedings dependent

on another proceeding should be suspended until the underlying action has been

resolved). In Schara, the Anaconda Company filed an eminent domain action to

condemn a two-acre piece ofprivate property. Id. at 133. The property owners filed a

separate action to restrict the Anaconda Company's use of the property surrounding their

land undera zoning ordinance. Id. The Anaconda Company sought a stay of the zoning

ordinance action pending the outcome of the condemnation suit because the zoning issues

would be moot if the condemnation was successful. Id. at 134. The district court denied

the request, but the Montana Supreme Court reversed. Id. Because the condemnation

action determined whether the zoning action was moot or not, the district court's denial



of the stay "was in error." Id. at 136 (citing Landis v. N. Am. Co., 299 U.S 248, 254-255

(1936)).

As in Schara, the City's condemnation casedetermines if the instant proceeding

are moot. If the City is successful in condemning the assets ofMountain Water, those

assets will no longer be subject to the PSC's jurisdiction. Under Montana law and the

PSC's inherent authority as an adjudicatory body, therefore, the PSC should stay this

proceeding pending the District Court's determination.

The principles mandating a stay when proceedings are dependent upon or may be

mooted by previously-instituted proceedings are well established in the law. For

example, like the PSC, district courts have inherent power to stay proceedings pending a

decision by a superior court that would directly impact the resolution of the case. Lair v.

Murray, 871 F.Supp.2d 1058, 1068 (D. Mont. 2012); see also Am. Life Ins. Co. v.

Steward, 300 U.S. 203 (1937) ("In the exercise of a sound discretion [an adjudicatory

body] may hold one lawsuit in abeyance to abide the outcome of another "). The

Court in Lair outlined four factors to evaluate if a stay ought to be granted: 1) stays

should not be indefinite and not granted unless the other proceedings will be concluded in

a reasonable time; 2) stay orders are appropriate where there is no continuing harm or

injunctive or declaratory relief; 3) stays are appropriate if resolution of issues in other

proceedings would aid in resolving the instant case; and 4) stays may be appropriate for

docket efficiency and fairness to the parties pending resolution of the other cases. Id.

In this case, these factors all weigh heavily in favor of a stay. Ofcourse, there

would be no "indefinite stay" pending the outcome of the condemnation action. Far from



it. Montana condemnation statutes require that "all parties shall proceed as expeditiously

as possible." Mont. Code Ann. § 70-30-206(5). The District Court has acted in

accordance with the statute and has scheduled trial for March 18, 2015, less than a year

after the initial complaint was filed. The District Court recently denied Mountain

Water's attempt to delay the trial. (Order Re Mountain Water's Motion to Continue Trial

(Dec. 23, 2014), attached as Exhibit A.) Also, the Montana Supreme Court, on February

5, 2015, denied Liberty's Emergency Petition for Writ of Supervisory Control and

Request for Stay. (See Order (Feb. 5, 2015), attached as Exhibit B.) The Montana

Supreme Court specifically "declined to enter an immediate stay of the proceedings in

light of the evident intent of the District Court to proceed with all aspects of the

preliminary condemnation proceeding 'as expeditiously as possible,' as required under §

70-30-206(5), MCA." (Ex. B, p. 1.)

Thus, the necessity determination will occur soon and Applicants will suffer no

continuing harm with a stay of these proceedings. Moreover, there is no question the

resolution of the condemnation case would aid in resolving the instant proceeding. If the

District Court rules in favor of the City, there will be no need to approve the sale to

Liberty. Mont. Code Ann. § 69-3-103(1). Further, a stay would foster both docket

efficiency for the PSC and fairness to the parties involved. A stay would free the PSC's

docket until such time, if ever, that the issue of Mountain Water's sale to Liberty actually

needed to be decided. Also, requiring the parties to conduct a full, separate

administrative proceeding that could potentially be a waste of time andresources - in the

very midstof the condemnation trial - is not a fair use of such resources or in the public



interest. A stay would allow the involved parties to solve the ongoing, underlying

question of whether or not the assets of Mountain Water ought to be condemned.

This conclusion aligns with the general principle of government demanding

responsible use of resources. E.g., State v. Richards, 906 P.2d 222, 226-227 (Mont.

1995); Mountain Water Co. v. Mont. Dept. ofPublic Service Regulation, 110 P.3d 20, 22

(Mont. 2005) (holding all administrative remedies must be exhausted before using the

scarce resources of the courts.). The PSC is charged with executing its statutory authority

consistent with this principle.

The instant proceeding is nearly identical to the proceeding initiated by the sale of

Park Water to Carlyle in 2011. That prior proceeding, therefore, provides some insight

into the time and resources this proceeding would ultimately entail for the parties and the

PSC. Carlyle's request for approval to purchase Mountain Water began in January of

2011 and the PSC entered its final order almost one year later, in December of 2011. The

proceeding involved numerous parties: the City, Mountain Water, the Clark Fork

Coalition, Carlyle, and the Montana Consumer Counsel. The data requests between the

parties were extensive, involving lengthy requests and even longer replies between all

parties involved, including protracted efforts to force Carlyle to disclose certain

information. See PSC Docket No. D2011.1.8, MCC Data Request 004 (Carlyle was

forced to supplement four times before finally providing the proper information). And,

finally, the public hearings, held in Missoula, took multiple days and included extensive

testimony from experts and representatives from each party as well as lengthy public



comment. In sum, the approval of the sale to Carlyle involved extensive time, effort, and

financial investment from all involved. See PSC Docket D2011.1.8.

This proceeding promises to be even more extensive than the 2011 Carlyle sale.

There will likely be just as many parties involved and even more discovery. The City,

unlike 2011, directly opposes the approval of the sale for multiple reasons, including the

fact that Liberty is the subsidiary of a foreign corporation. In this regard, it is noteworthy

that over 70% of Mountain Water customers support the City's efforts to condemn

Mountain Water and bring it into public ownership. Sale to a foreign corporation is

directly against the expressed wishes of the public.

If the PSC were to proceed with the instant proceeding before the condemnation

case is fully resolved, the PSC risks wasting incredible resources. It is unclear why the

PSC would embark on such an endeavor. The Applicants cannot demonstrate any

prejudice or continuing harm if a stay is granted. To the contrary, a stay would only

promote efficiency and clarity for all involved. The PSC proceedings would, if not

stayed, proceed simultaneous to the condemnation action and if the City is successful,

waste what work has been done in the regulatory approval process. Good stewardship of

government resources demands that the instant proceedings be stayed until there is a final

resolution to the condemnation action.



II. THE DISTRICT COURT CURRENTLY HAS JURISDICTION OVER

MOUNTAIN WATER'S ASSETS.

A stay is further supported by the fact that jurisdiction over Mountain Water's

assets currently rests in the District Court. The City filed its action to acquire the assets

ofMountain Water well before Applicants entered into the proposed transaction at issue

here. Applicants cannot undermine the District Court's jurisdiction with a belated

attempt to move the assets under review. "Eminent domain actions are within the

exclusive jurisdiction of the district courts." (Order and Memo. Re the Mont. PSC's Mot.

to Intervene (Aug. 19, 2014), attached as Exhibit C).

Montana's statutory scheme for eminent domain actions provides that "[a]ll

proceedings under this chapter [eminent domain] must be brought in the district court of

the county in which the property or some part of the property is situated." Mont. Code

Ann. § 70-30-202 (2013). The District Court therefore holds exclusive power to give the

preliminary condemnation order, after which valuation is determined. Mont. Code Ann.

§ 70-30-206; Mont. Code Ann. § 70-30-304. Thus, Montana's statutes leave no doubt the

ownership of assets subject to an eminent domain action must be adjudicated by the

District Court.

Of course, regulation of private investor owned utilities and voluntary asset sales

of regulated utilities are properly within the jurisdiction of the PSC. Mont. Code. Ann. §

69-3-102. That being said, the PSC's authority over a utility ends if the utility becomes

owned by a municipality. The PSC's regulatory authority is specifically limited to

exclude the "jurisdiction, regulation, and control of such utilities [owned] by any



municipality, town, or village." Mont. Code. Ann. § 69-3-102; CityofBillings v. County

Water Dist. ofBillings Heights, 935 P.2d 246, 228-229 (Mont. 1997).

Where the district court and the PSC's respective authorities intersect, as here, the

PSC's jurisdiction should yield to the district court until the eminent domain proceedings

have concluded. This approach makes inherent sense. Any other approach would

inevitably occasion waste, confusion and delay. This is particularly true because a

necessity finding in the City's eminent domain action is likely mere weeks away away.

See Docket, City ofMissoula v. Mountain Water Co., No. DV-14-3 52 (Mont. 4th Jud.

Dist Ct.). As discussed above, the District Court recently denied Mountain Water's

motion to postpone the trial date, confirmed the statutory mandate to proceed as

"expeditiously as possible," and the Montana Supreme Court confirmed this approach

just days ago. (See Exs. A, B.)

Depending on the necessity finding reached by the District Court, the PSC may or

may not have jurisdiction over Mountain Water in approximately two months. If the City

is successful, the PSC's regulatory authority over Mountain Water's assets ends. Mont.

Code Ann. § 69-3-102. If the City is not successful, and Mountain Water is not

condemned, then the PSC's regulatory authority remains intact and the PSC may exercise

its jurisdiction to approve or deny the sale of Mountain Water's assets to Liberty. In the

interim, however, the PSC should stay its hand and wait for the District Court's

determination.



CONCLUSION

For the foregoing reasons, the City respectfully requests a stay of these

proceedings until the condemnation case between Mountain Water, Carlyle, and the City

has been fully resolved.

Respectfully submitted this [%_ day of February, 2015.
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IN THE SUPREME COURT OF THE STATE OF MONTANA

LIBERTY UTILITIES CO.,

Petitioner,

V.

OP 15-0028

MONTANA FOURTH JUDICIAL DISTRICT
COURT, MISSOULA COUNTY, AND THE
HONORABLE KAREN S. TOWNSEND,
PRESIDING JUDGE,

Respondents.

FILED
FEB 0 5 2015

EASMith

CLERK OF THE SUPREME COURT
STATE OF MONTANA

ORDER

Petitioner Liberty Utilities Company, by counsel (Liberty), has filed an emergency

petition for supervisory control and request for an order staying proceedings in a

condemnation action pending in the Missoula Fourth Judicial District Court. Pursuant to our

Order of January 15, 2015, the City of Missoula (the City) has filed a response to Liberty's

petition.

On December 22, 2014, the District Court denied Liberty's motion to intervene in the

condemnation action filed by the City against Mountain Water Company. Liberty seeks an

Order from this Court granting it the right to intervene as a defendant in the action. Liberty

also asks that we impose an immediate stay of the District Court proceedings pending our

determination of the merits of its petition because trial on the "necessity" phase of the

condemnation action is scheduled for March 18, 2015, and witnesses and exhibits must be

submitted by February 6, 2015. In our January 15 Order, we declined to enter an immediate

stay of proceedings in light of the evident intent of the District Court to proceed with all

aspects of the preliminary condemnation proceeding "as expeditiously as possible," as

required under § 70-30-206(5), MCA.

Liberty has entered into a Merger Agreement with the owners of Mountain Water to

purchase the company. It argues that because it is under contract to purchase Mountain

February 5 2015

Case Number: OP 15-0028



Water, its contractual interest in the property justifies its intervention in the condemnation

proceeding as a matter of right, or in the alternative, that permissive intervention is justified.

Liberty maintains that the District Court incorrectly implied that present (as opposed to

contingent) vested ownership is necessary for intervention under M. R. Civ. P. 24(a), and that

its participation is necessary so as to generate the evidence required to evaluate the necessity

of condemnation. Liberty maintains that the Montana condemnation code explicitly

recognizes the need to join contingent interest holders by requiring a complaint to name any

"purchaser under contract for deed." Section 70-30-203, MCA. It argues that because its

Merger Agreement is not contingent upon the outcome of the condemnation case, it has

adequately demonstrated that its interest may be impaired as a result of the condemnation

proceeding. Finally, Liberty argues that its interests are not adequately protected by the

existing parties, as they do not bear the same financial risk related to the outcome of this

dispute as does Liberty.

The City opposes Liberty's petition. It points out that Liberty voluntarily entered into

the Merger Agreement with defendants Carlyle Infrastructure Partners, LP (Carlyle), owners

of Mountain Water, five months after the City commenced its condemnation action, and that

it knew at that time that a March, 2015 trial date was in place and that Carlyle would be

responsible for defending the City's action. Further, it argues that Liberty did not secure the

contractual right in the merger proceedings to participate in or undertake the defense of

Carlyle in the condemnation action. The City also maintains that Liberty's claim of interest

in Mountain Water is not akin to a contract for deed and is insufficient to support

intervention as a matter of right (DeVoe v. State, 281 Mont. 356, 362, 935 P.2d 256, 260

(1997)), and that being a party to an executory contract does not entitle it to participate in

condemnation proceedings under § 70-30-203(1)(b), MCA.

The City further argues that Carlyle adequately represents Liberty's interest in the

litigation as both parties share the same ultimate objective, and that therefore the requisites of

Rule 24(a)(2) are not met. It also contends that simply because Liberty may be in possession

of relevant evidence about future prospects for the utility operation does not render

intervention necessary, as a third party may present relevant evidence without the necessity of

2



attaining intervenor status. Finally, the City maintains it would be prejudiced by delay and

the exponential increase in costs if intervention is allowed, new attorneys join the fray, and

the current case schedule is derailed.

Supervisory control is an extraordinary remedy, exercised on a case-by-case basis,

which may be justified when urgency or emergency factors make the normal appeal process

inadequate, when the case involves purely legal questions, and when the court is proceeding

under a mistake of law and causing a gross injustice. M. R. App. P. 14(3). Under the facts as

outlined above, we cannot conclude that the District Court is proceeding under mistake of

law and causing a gross injustice by denying Liberty the right to intervene, so as to justify our

exercise of supervisory control. Accordingly,

IT IS HEREBY ORDERED that Liberty's emergency petition for writ of supervisory

control and order staying the proceedings is DENIED.

The Clerk of this Court is directed to provide immediate notice hereof to all counsel of

record and to the Honorable Karen S. Townsend, Montana Fourth Judicial District Court.

DATED this day of February, 2015.

Chief Justice

A tz a di/ev

Justices
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Justice Laurie McKinnon, concurring.

I agree that supervisory control should not be ordered in these proceedings, primarily

because Liberty's Merger Agreement with Carlyle was executed after condemnation

proceedings had been initiated. However, had Liberty's interest been established prior to

initiation of these proceedings, I believe they would have had a right of intervention under M.

R. Civ. P. 24(a)-if not as a matter of statutory right based upon the requirement that they be

named a party, M. R. Civ. P. 24(a)(1); § 70-30-203 (1) (b), MCA, then upon the provisions of

M. R. Civ. P. 24(a)(2) and the factors set forth in Sportsmen for 1-143 v. Mont. Fifteenth Jud.

Dist. Ct., 2002 MT 18, TT 7-17, 308 Mont 189, 40 P. 3d 400.

Justice
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