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DEPARTMENT OF PUBLIC SERVICE REGULATION 
BEFORE THE PUBLIC SERVICE COMMISSION OF  

THE STATE OF MONTANA 

***** 

IN THE MATTER OF Joint Application of 
Liberty Utilities Co., Liberty WWH, Inc., 
Western Water Holdings, LLC, and 
Mountain Water Company for Approval 
of a Sale and Transfer of Stock. 

REGULATORY DIVISION 
 
DOCKET NO. D2014.12.99 

 
CITY OF MISSOULA’S RESPONSE TO LIBERTY UTILITIES CO. AND LIBERTY 

WWH, INC.’S MOTION IN LIMINE 
 
Liberty Utilities Co. and Liberty WWH, Inc. (collectively, “Liberty”) does not get 

to pick and choose the City of Missoula’s (“City”) experts based on Liberty’s preference.  

But that is what Liberty is asking the Public Service Commission (“PSC”) allow it to do 

with its Motion.  The fact of the matter is that there is not a large pool of experts who 

are able to offer expert testimony on the issues in this proceeding.  The City’s experts, 

though, can do just that.  They are undisputedly qualified to offer credible expert 

testimony.  They also possess background knowledge related to Missoula’s water 

system that allows the City to save costs by not having to retain separate “regulatory 

experts” and bring them up to speed on the operation of Missoula’s water system.   

Neither the City nor its experts are sneaking around, scheming of ways to use 

confidential information from this case in the condemnation proceeding or in relation to 

Apple Valley.  Liberty fears they are, but it offers absolutely no evidence to substantiate 

its paranoia.  Indeed, Liberty ignores the fact that, in the condemnation proceeding, the 

City has sought to exclude the very evidence that Liberty claims the City purportedly 
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wants to disclose in that case.  Liberty’s valuation of the proposed sale, its due 

diligence, and financial analysis have absolutely no bearing on the issues in the 

condemnation proceeding.  That is why the City has moved to keep it out.  That same 

information, however, is highly relevant to this proceeding, if it is allowed to proceed 

(which it should not).  That is why the PSC, the City, and MCC asked for it and why the 

PSC has repeatedly ordered Liberty to make it available.  Liberty, though, continues to 

willfully disregard those orders without any basis in law or fact.  The PSC should deny 

Liberty’s Motion in Limine. 

I. Liberty does not get to pick and choose the City’s experts and its refusal to 
provide access to its due diligence and financial analyses violate the City’s due 
process rights. 

 
Liberty’s brief is heavy on suspicion and light on the law.  Liberty does not cite a 

single case supporting its argument to exclude the City’s experts.  It points to no cases 

where a court, or regulatory body, excluded experts from a regulatory case because 

they were testifying as experts in a parallel case, even though the experts had signed 

confidentiality agreements in the regulatory case.  The conflict is not “inherent,” as 

Liberty suggests.  It is manufactured. 

As a practical matter, there are not a large number of experts qualified to testify 

on the issues in this proceeding.  So it’s no wonder that the City would look to its left, 

look to its right, and retain experts who are already undisputedly qualified to offer 

expert testimony on issues related to the operation of a water utility.  The experts also 

have background knowledge of Missoula’s water system, which allows the City to save 

costs and time.  The City did not retain them as spies. 
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The only thing Liberty has accomplished with its ongoing discovery abuses is 

denying the City its due process rights.  The United States and Montana Constitutions’ 

due process clauses require “the opportunity to be heard at a meaningful time and in a 

meaningful manner.”  Steab v. Luna, 2010 MT 125, ¶ 22, 356 Mont. 372, 233 P.3d 351 

(internal quotation marks omitted) (citing, inter alia, Matthews v. Eldridge, 424 U.S. 319, 

333 (1976)).  Liberty has taken that opportunity from the City.  It has prevented the City 

from being meaningfully heard on the issues in this case because it continues to deny 

the City and its’ experts access to highly relevant information, even though the PSC has 

repeatedly ordered Liberty to provide that access. 

II. Liberty asks the PSC to ignore its previous orders and conclude that 
Nondisclosure Agreements are worthless. 

 
Setting aside the fact that the City is actively seeking to exclude Liberty’s due 

diligence and financial analysis from the condemnation case, Liberty’s arguments 

ignore the very purpose of the Nondisclosure Agreements (“NDA”) in this case.  The 

NDAs—including the unprecedented special protections the PSC imposed—were 

designed to specifically calm Liberty’s unfounded fears.  Both the City and its experts 

are fully aware of their obligations under the NDAs and the special protections.  They 

have no intent or interest in unlawfully using protected information or violating the 

NDAs.  Accepting Liberty’s argument would require the PSC to conclude the NDAs are 

not worth the paper they’re printed on.  The NDAs have a purpose, though—they 

protect legitimate trade secrets and, accordingly, should mollify Liberty’s “fears,” 

unfounded as they might be. 
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The irony of Liberty’s argument is that the only parties in either this case or the 

condemnation proceeding who have violated any confidentiality protections are 

Algonquin/Liberty and Carlyle.  (See Exhibit A)   In the condemnation proceeding, 

Judge Townsend expressly ordered the parties to not publicly disclose valuation 

information or, specifically, Carlyle and Mountain Water’s Statement of Claim for Just 

Compensation—i.e. the amount of money they believe the City of Missoula must pay 

them as just compensation in the condemnation case.  (See, e.g., July 7, 2014 Minutes and 

Note of Ruling, Exhibit B.)  The Court has not unsealed the Statement of Claim or 

otherwise rescinded its orders prohibiting the public disclosure of valuation 

information.   

Consistent with the district court’s order, Carlyle and Mountain Water filed their 

Statement of Claim under seal.  But that did not stop them from then disregarding the 

Court’s orders and disclosing that statement and confidential valuation information to 

Algonquin and Liberty CEO Ian Robertson, who also sits on Liberty’s Board of 

Directors and who signed the Merger Agreement at issue in this proceeding on behalf 

of Liberty.  (See id.; see Joint Application, p. 76.)  Mr. Robertson then publicly disclosed 

and discussed his understanding of the confidential Statement of Claim, including the 

specific dollar amount demanded by Carlyle and Mountain Water as just compensation.   

[T]he valuation that is being submitted by Park Water in 
respect of that valuation process is close to [$XXXX] million.  
And so we’re just—as I said, this is a twist and turns kind of 
road.  What we are looking forward to is completing the 
acquisition that we’ve signed up for with Carlyle and we’ll 
continue to prosecute the condemnation proceeding in the 
way we would do in any other of our jurisdictions and it’s 
certainly a process that we’ve been familiar with.  You may 
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recall we kind of bumped into this in Texas.  And so, I see 
them as two completely independent and parallel processes, 
Nelson. 

 
(Id. redaction added.)  None of that should have been public—the District Court’s 

admonitions and instructions unequivocally barred its disclosure.   Like so many 

instances in this case, though, Algonquin and Liberty decided to play by their own rules 

instead of the Court’s or PSC’s rules. 

When the City’s counsel sent one of Liberty’s attorneys a letter asking about the 

disclosure, Liberty’s counsel washed his hands of any association with Algonquin, 

claiming that neither he nor his firm—Crowley Fleck—represent Algonquin or could 

speak for Algonquin.  (See Exhibit C.)  Yet that is precisely what Liberty’s counsel has 

done in this very proceeding.  At the hearing on the City’s Renewed Motion to Dismiss 

and Motion to Join Algonquin, Liberty’s counsel (a Crowley Fleck attorney) was quick 

to speak on behalf of Algonquin when it came to the PSC’s jurisdiction over Algonquin, 

Algonquin’s willingness to produce documents in this case, and whether Mr. Robertson 

should be subpoenaed for testimony.1  Indeed, the PSC concluded at that hearing: 

                                                           
1 Liberty’s counsel, for instance, stated at the July 28, 2015 hearing: 
 
“This --let me just state at the outset, Algonquin is not terrified of anything. Algonquin looks forward to 
the opportunity for its utility businesses to operate in Montana. However, the corporate form matters. 
Long-arm jurisdiction matters. And Algonquin, the parent company, has never been subject to 
jurisdiction in any United States Court or regulatory entity. And so those personal jurisdiction issues are 
important when you have a multinational corporate form, which is carefully structured to adequately -- 
excuse me -- to prudently manage utility investments throughout the United States, and to respond to 
regulatory agencies as appropriate.” Mike Green, Oral Arguments before the PSC, 21:3–15 (July 28, 2015). 

“They're [Algonquin] not terrified of anything, but they do have a legal right to be protected from long-
arm jurisdiction and to have those entities which are actually operating in Montana, which are actually 
participating in the transaction which is before this Commission being held and subjected to jurisdiction 
by the Commission.” Id. 21:16–22. 
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“[T]here is such unity of interest that the separate personalities of [Liberty and 

Algonquin] no longer exists . . . .”  (Minutes from July 27, 2015 PSC Work Session, p. 

103.)  Liberty speaks for Algonquin when it benefits Algonquin but not when it doesn’t.  

On September 1, 2015, Algonquin’s Chief Legal Officer, Linda Beairsto, 

responded to the City’s August 19, 2015 letter, stating she was responding even though 

Algonquin did not have to.  (See Exhibit D.)    Remarkably, Ms. Beairsto claims that Mr. 

Robertson was not referring to Carlyle and Mountain Water’s Statement of Claim.  

Instead, Mr. Robertson was simply referring to the value that “might be submitted in 

the valuation phase.”  (Id. at p. 2.)  Ms. Beairsto further claims that “Mr. Robertson did 

not make any valuation comments in his earnings presentation . . .”  (Id.)   

Algonquin is apparently not reading the transcript—Mr. Robertson stated on the 

earnings call: “[T]he valuation that is being submitted by Park Water in respect of that 

valuation process is close to [$XXXX] million.”  This is not a forward looking statement, 
                                                                                                                                                                                           
“Mr. Stearns discussed this order regarding the subpoena on Ian Robertson, the CEO of Algonquin. And I 
think this shows the hospitality that the City of Missoula has shown Liberty thus far. Mr. Robertson came 
to Missoula to energetically announce Liberty's intended acquisition of Mountain Water, to make 
connections, and to start building that system, and the City served him with a subpoena. Now Liberty -- 
keep in mind, neither Liberty nor Algonquin were a party to the condemnation action in which this 
motion was decided, and did not have an opportunity to appear or brief the motion in which the City 
sought to enforce the subpoena against Mr. Robertson. There is no doubt, however, that Mr. Robertson is 
a foreign citizen. The subpoena exceeded the scope and authority of the Montana Court to try to drag him 
back in here and appear for a trial outside the jurisdictional limits of the Court. There was no jurisdiction 
established and no briefing done by Algonquin or over Algonquin.” Id. 22:14–23:8. 

“Mr. Chairman, very briefly, as I outlined previously, Liberty is not APUC. Liberty is a wholly owned 
subsidiary of APUC. It is part of the consolidated financial statements of Algonquin Power and Utilities, 
and thus, it is appropriate for Algonquin to share with its public investors the benefits that it believes it 
will reap from a transaction that one of its subsidiary corporations is undertaking. . . . To the second 
point, which relates to the discovery in this issue, Algonquin has not refused to produce anything. 
Liberty, as the applicant in this party, has sought a protective order to protect the confidentiality of 
information.” Id. 50:22–51:14. 
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and it obviously relates to valuation.  Algonquin’s argument to the contrary lacks 

credibility.  Mr. Robertson’s disclosure is a statement of what Carlyle and Mountain 

Water submitted to the Court, and an accurate one at that.  Given the precision of his 

statement, Algonquin cannot colorably claim his statement is based on sheer conjecture 

or guesswork.  Mr. Robertson knew what was submitted, and he disclosed it in 

violation of the Court’s orders.    

Carlyle and Mountain Water have also attempted to wash their hands of any 

responsibility for the disclosure.  In response to the City’s letter asking about the 

disclosure, Carlyle and Mountain Water disingenuously claimed they were not aware 

of any confidentiality orders and that Mr. Robertson did not know about the 

confidentiality protections.  (See Exhibit E.)   Further, Carlyle and Mountain Water (like 

Algonquin) argue Mr. Robertson purportedly was not disclosing valuation numbers; he 

was instead making a “forward looking statement about what he felt might be 

submitted in the valuation phase.”  (Id.)   

Here’s the straight story: The parties in the condemnation case were ordered to 

not publicly disclose valuation numbers or Carlyle and Mountain Water’s Statement of 

Claim.  Carlyle and Algonquin/Liberty flatly ignored those orders, and now they are 

attempting to engage in linguistic gymnastics to cover their tracks.  Neither Algonquin 

nor Liberty should cast stones when it comes to the protection of confidential 

information.  Neither have shown they can be trusted to abide by the Court’s or PSC’s 

orders. 
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The City and its experts—unlike Algonquin/Liberty and Carlyle—understand 

and respect confidentiality protections.  The City and its experts are committed to 

abiding by the NDAs and the PSC’s Orders.  Liberty’s fears to the contrary are not 

supported by the facts.  They are based on unfounded paranoia and lack credibility in 

light of Liberty’s own inability to maintain the confidentiality of protected information.    

III. Liberty’s Motion rehashes the same relevancy argument it has already made 
and lost several times in this case. 
 

 The PSC, as well as the City and MCC, asked for Liberty’s due diligence and 

financial analysis because it is relevant to this case.  Yet, Liberty again claims it should 

not have to provide the information because it is irrelevant.   Liberty is (again) wrong.  

The PSC squarely concluded—contrary to Liberty’s objections both then and now—that 

its’ due diligence and financial analyses are relevant: 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
(Order 7392e, ¶¶ 8–9.)   
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Even after the PSC issued this Order, Liberty again objected to providing the 

information, claiming it is not relevant.  And the PSC again overruled Liberty’s 

objection: 

  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
(Order 7392k, ¶¶ 9–11.)  
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 In its’ Brief in Support of its Motion in Limine, Liberty again argues the requested 

information is not relevant because it simply relates to valuation.  (See Response Br., pp. 

13–14, discussing remarks from Commr. Kavulla.)  As the PSC’s Orders show, though, 

Liberty’s due diligence and financial analysis bear on more than just Mountain Water’s 

or Park Water’s value.  That information also shows how Liberty will attempt to recover 

its acquisition costs in the future and what this purchase will mean for Missoula’s rate 

payers going forward.  Whether in this proceeding or the next, Liberty will attempt to 

recover its money, no doubt.  Liberty is not attempting to purchase Park Water out of 

charity or to lose money.  It is simply saving its cost-recovery battle for another day.  As 

Liberty has previously admitted: “The impact of Liberty’s ownership will be dealt with 

fully in future rate cases . . . .”  (Liberty Response to City’s Motion to Compel re: PSC-

031 to PSC-033(B), May 8, 2015, p. 6.)  The people of Missoula deserve to have “the 

impact of Liberty’s ownership” dealt with now, not in the future when they are 

wondering how they could have avoided this bad deal in the first place.   

After the fourth Order or so, the PSC and one of the City’s representatives (Tyler 

Stockton)—but not the City’s experts—were eventually able to access Liberty’s due 

diligence and financial analysis.  That review confirms the relevancy of the information.  

As Commissioner Kavulla noted in his dissent in Order 7392o: 
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(Order 7392o, Commr. Kavulla, dissenting, p. 3.) 
 

Of course, in the interest of complying with the NDAs, the City, like 

Commissioner Kavulla, cannot publicly discuss the implications of Liberty’s due 

diligence and financial analysis on the rate base and future rate increases for the people 

of Missoula.  Suffice it to say, though, that those implications are highly relevant to this 

proceeding, as the PSC has repeatedly ordered.  The PSC should again reject Liberty’s 

relevancy arguments and again order Liberty to make its due diligence and financial 

analysis available to the City and its experts.  
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IV. The NDAs were properly and timely delivered to Liberty. 

 Liberty claims the City’s NDAs were improperly disclosed at the eleventh hour.  

Not so.  The PSC instructed the City to not file NDAs and instead simply deliver them 

to the providing party and mail the PSC a hard copy.  (Exhibit F.)  Liberty does not 

point to a single rule or order that would have prevented the City’s experts from 

showing up in person at Crowley Fleck’s office with NDAs in hand and personally 

serving them on Liberty’s counsel.  The City’s experts would have then been entitled to 

review the protected information.  Liberty claims the City violated the rules, but how?2  

Liberty does not have a good answer.  The rules did not require the City to provide the 

NDAs a week in advance or even a day in advance of the review.  As a matter of 

courtesy, though, the City provided the NDAs ahead of time, and the City did not 

violate any rules by doing so.  The NDAs were timely and proper. 

CONCLUSION 

 Liberty’s Motion rests on one word: fear.  The problem, though, is that Liberty’s 

fear is entirely unsupported and unsubstantiated.  NDAs exist for a reason—to protect 

parties in regulatory proceedings.  The City and its experts understand that.  Unlike 

Algonquin/Liberty and Carlyle, the City and its experts respect their obligations in this 

case.  Until Liberty can come forward with even a scintilla of evidence that the City or 

its experts intend to violate those obligations, the PSC should do what it has done every 

other time Liberty has made the same arguments—deny Liberty’s motion. 

                                                           
2 Liberty chides the City for not understanding the rules, but Liberty itself fails to appreciate the timing of 
the PSC docket.  Liberty claims the City did not file the NDAs until after it filed its Renewed Motion to 
Dismiss or Stay.  That is wrong.  The City filed them and served them on August 25, 2015—before the 
expert’s review was scheduled to occur and before the City filed its Renewed Motion.  The NDAs were 
not posted by the PSC to the electronic docket, however, until the 27th , pursuant to the rules.   



Dated this 4th day of September 2015.

Scott M. Stearns

Natasha Prinzing Jones
BOONE KARLBERG P.C

Jim Nugent
City of Missoula
CITY ATTORNEY'S OFFICE

Attorneys for the City ofMissoula

13



CERTIFICATE OF SERVICE

This is to certify that the foregoing was duly served by mail and email upon the

following counsel of record at their addresses this 4th day of September 2015:

Thorvald A. Nelson

Nikolas S. Stoffel

Holland & Hart LLP

Michael Green

Gregory F. Dorrington
CROWLEY FLECK PLLP

6380 South Fiddlers Green Circle, Suite 500

Greenwood Village, CO 80111
bielson@hollandhart.com

nsstoffel@hollandhart.com

cakennedy@hollandhart.com
aclee@hollandhart.com

P.O. Box 797

Helena, MT 59624-0797

mgreen@crowleyfleck.com
gdorrington@crowleyfleck.com
cuda@crowleyfleck.com
jtolan@crowleyfleck.com

Robert Nelson

Monica Tranel

Montana Consumer Counsel

111 North Last Chance Gulch, Suite IB

P.O. Box. 201703

Helena, MT 59620-1703

Christopher Schilling
Chief Executive Officer

Leigh Jordan
Executive Vice President

Park Water Company
9750 Washburn Road

robnelson@mt.gov Downey, CA 90241
cschilling@parkwater.com
leighj@parkwater.com

John Kappes
President & General Manager
Mountain Water Company
1345 West Broadway
Missoula, MT 59802-2239
johnk@m tnwa ter.com

Barbara Hall

Legal Director
The Clark Fork Coalition

P.O. Box 7593

Missoula, MT 59801

Barbara@clarkfork.org

Todd Wiley
Assistant General Counsel

Gary Zadick
#2 Railroad Square, Suite B

Liberty Utilities
12725 West Indian School Road, Suite D-101

Avondale, Arizona 85392

todd.wiley@libertyutilities.com

P. O. Box 1746

Great Falls, MT 59403

gmz@uazh.com

Kate Whitney
Public Service Commission

1701 Prospect Avenue
Helena, MT 59620-2601
kwhitney@mt.gov
lfarkas@mt.gov
jkraske@mt.gov

^^02?
ORIGINAL SENT VIA OVERNIGHT

DELIVERY
VTina Sunderland

14



EXHIBIT “A” 
 
 
 
 
 
 
 
 

EXHIBIT “A” 
 







































EXHIBIT “B” 

EXHIBIT “B” 











EXHIBIT “C” 
 
 
 
 
 
 
 
 

EXHIBIT “C” 
 





EXHIBIT “D” 

EXHIBIT “D” 







EXHIBIT “E” 
 
 
 
 
 
 
 
 

EXHIBIT “E” 
 



From: Bill Mercer [mailto:WWMercer@hollandhart.com] 
Sent: Monday, August 31, 2015 5:52 PM
To: Schneider, Harry (Perkins Coie)
Cc: Joe A. Conner (jconner@bakerdonelson.com); Kathleen L. DeSoto
Subject: Response to correspondence
 
I have consulted with Mr. Conner in regard to your inquiry, so you may consider this as a joint
 response on behalf of Carlyle Infrastructure Partners, LP and Mountain Water Company to your
 letter addressed to me dated August 19, 2015.   In the letter, you state that there has been an
 "apparent breach of confidentiality and a violation of a standing court order in the proceedings."
 
First, we are not aware of a "standing court order in the proceedings" regarding confidentiality of
 the statement of claim filed pursuant to 70-30-207(1), MCA.   Instead, the court previously
 expressed concern about selecting commissioners in the valuation phase and requested that the
 parties refrain from filing pleadings with valuation numbers.  We have complied with this request. 
 Since the commissioners are nominated by the parties only after the condemnor rejects the
 statement of claim, we contacted the clerk and asked if the statement should be filed under seal. 
 The clerk said yes and that is what was done.  On July 31st, both the City and our clients provided
 the clerk with the names of our respective nominees and their affidavits.  By email on August 20th,
 counsel for the parties were advised by the clerk that Dick Barrett was selected as the third
 commissioner and that he had signed a commissioner affidavit.
 
With respect to the transcript you attached, this appears to be from an independent website called
 "Seeking Alpha".  The website contains transcripts of earnings calls for numerous companies.  From
 what we can tell, the statement you reference in the document has not been reprinted or reported
 in any publication in Missoula or, for that matter, anywhere else.  We have reviewed the passage in
 the transcript attached to your letter, which purportedly is a statement made on August 14th by Mr.
 Robertson, the Chief Executive Officer of Algonquin Power & Utilities Corp., and do not agree with
 your construction of his statement.  The transcript does not reflect that Mr. Robertson said "he was
 aware of the confidential information that was submitted under seal by Carlyle to the Court in
 Montana."  In fact, the statement does not appear to pertain to the statement of claim filed by the
 Defendants pursuant to 70-30-207(1), MCA.  Instead, a month after the Defendants submitted the
 statement of claim, Mr. Robertson reportedly stated, "the valuation that is being submitted by Park
 Water in respect of that valuation process is close to  and we’re just as I said this is a
 twist and turns kind of road, but we are looking for to completing the acquisition that we signed up
 for with Carlyle and we will continue to prosecute the condemnation part of this - the condemnation
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 proceeding in the way we would do in any other of our jurisdictions and it’s certainly a process that
 we’ve been familiar with, you may recall we kind of bumped into this in Texas and so I see them as
 two completely independent and parallel processes now".
 
On its face, this is a forward looking statement about what he felt might be submitted in the
 valuation phase.  The transcript does not reflect the basis for his statement.  Further, Park Water is
 not a party to the case as you are aware.   
 
With respect to the statement of claim, prior to its filing, we made personnel with Liberty Utilities
 aware of the claim and that it was going to be filed under seal. 
 
We simply disagree with your inference that Mr. Robertson's statement in some way constitutes a
 violation of a court order.
 
William W. Mercer
Holland & Hart LLP
401 N. 31st Street, Suite 1500
P.O. Box 639
Billings, MT  59103-0639
(406) 896-4607 Office
(406) 647-3223 Mobile
wwmercer@hollandhart.com
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From: Scherer, Sandra
To: Tina Sunderland
Subject: Non-Disclosure Agreements
Date: Thursday, August 27, 2015 11:41:52 AM

Hi Tina,
 
Hope you are having a great day.  I just received the FedEx today from your firm and wanted to let
 you know that you do not have to e-file any Non-Disclosure Agreements.  I just note the information
 on my end.
Please call if you have any questions. 
 
Thanks. 
 

Sandy Scherer
Administrative Assistant, Centralized Services
Montana Public Service Commission
1701 Prospect Avenue
P.O. Box 202601
Helena, MT 59620-2601
(406) 444-6180
sscherer@mt.gov
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