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)

CLARK FORK COALITION’S
PRELIMINARY REPLY BRIEF

Pursuant to the Procedural Order No. 7392, on February 13, 2015, tﬁe Clark
Fork Coalition (the “Coalition”) filed its preliminary brief requesting the Public
| Sefvice Commission of the State of Montana (the “Commission”) to order
| Algonquin Power & Utilities Corp. (“Algonquin” or “APUC”) to appear along
with the Joint Applicants: Liberty Utilities Co., Liberty WWH Inc. (collectively,
“Liberty Utilities”), Western Water Hol&ings, LLC (“Western Wate1";), and
Mountain Water Company (“Mountain Water”) as an applicant in this docket.
Algonquin, a Canadian corporation, seeks to acquire Mountain Water through its
wholly owned subsidiary, Liberty Utilities. On February 23, 2015, Liberty
Utilities filed its respohse claiming, essentially, that the Commission has no

authority to order Algonquin to appear and must simply accept those parties who



v“choogé to participate in these types of acquisitions. Liberty Utilities’ Response, p.
3.

The Joint Applicants are urging the Commission to entrust the future of
Mis_soula’s public water supply to a decision maker who claims to be out of reach
of the State of Montana’s jurisdiction. Liberty Utilities asserts that the Coalition
should not be interested in looking behind the curtain to see who actually wants to
own the Missoula community’s most precious and valuable natural asset — its
drinking water. However, the Coalition disagrees and, as set forth below, the
Commission should look to Algonquin’s direct control over the decision making of
Liberty Utilities, including the decision to acquire Mountain Water and exercise its
broad authority to order Algonquin to appear in this doéket as an applicant.

L An examination of the uitimate owner of Mountain Water has .
everything to do with the Coalition’s mission to ensure protection of the
- Clark Fork watershed. :

Liberty Utilities asserts that the Coalition should not concern itself with
understanding Algonquin’s motivations for this acquisition, its financial health or
execution risk because none of these has an.ything to do with advancing the
Coalition’s mission to protect the Clark Fork watershed. Liberty Utilities’
Response, p. 2. Liberty Utilities also‘believes the notion that Missoula ratepayers —

hundreds of whom are also members of the Coalition — need to understand

Algonquin’s motivations for its decision to acquire Mountain Water amounts to a



“bold assertion.” Id. The Coalition disagrees. What is a bold assertion, however,
is Liberty Utilities’ insistence that the proposed transaction ié not a sale of
Mountain Water, that this Commission has né jurisdiction over upstreani ow'ners of
Mountain Water, and that this Commission must simply accept the limited
information provided by the Joint Applicants to promptly determine that the sale of
Mountain Water and the associated rights to the Missoula aquifer and Rattlesnake
Creek to an unknown foreign corporation is in the public interest.’

The Coalition has wérked for 30 years to protec;t the waters of the Clark
Fork watershed. The Coalition’s mission is intertwined with the safety and
security of the Missoula Valley’s public water supply. Each day, the Coalition’s
stgff and members work to undo the mark on the Clark Fork watershed left by
decades of exploitation by out-of-state corporate interests. As stated by the
Coalkition in its Petition to Intervene, much of our work in the Missoula Valley is
done in close collaboration with partners in the watershed, including Missoula

County and the City of Missoula.” Because of the importance of these local

' The Coalition notes that, in response to several data requests from the Commission, Liberty
Utilities objected and refused to provide information responsive to every request seeking
information regarding the decision-making process and underlying financial projections for the
acquisition of Mountain Water. Liberty Utilities’ Responses to Data Requesis PSC-001 through
PSC-027, Responses 2(a), 2(b), 2(c), 2(d), 2(e), 7(b), and 20(b) (February 17, 2015).

? As stated in the Coalition’s Petition to Intervene, “[t]hese partnerships have led to a ban on the
use of damaging phosphate-based detergents; groundwater education around-stormwater runoff
and stormdrains; an aquifer protection ordinance; a riparian protection zoning regulation; a

nutrient pollution reduction program; cleanup of contaminated industrial sites; closer monitoring



partnerships, it very much matters to the Coalition when a new player enters the
community seeking to control significant public water resources.

By virtue of its coﬁtrol over access to a sensitive éole—source aquifer and
large urban watershed, ownership in Mountain Water carries with it certain
responsibilities to protect those public resources. As the Commission has
~ recognized, “[p]roperty becomes clothed with a public interest when used in a
manner to make it of public cbnsequence and affect the commuﬁity at large.” In
the Matter of the Joint Application of Northwestern Corporation and Babcock &
Brown Infrastructure, Ltd, 2007 Mont. PUC LEXIS 54, 923, 259 P.UR. 4™ 493, 9
23 citing Munn v. Illinois, 94 U.S. 113 (1876). Nowhere is this maxim more

apparent than when considering the ownership and control of ‘a‘iiublic resource as
essential to the community well being as drinking water.‘

The identity of the ultimate owner of Mountain Water matters to the -
Coalition. It matters when another unknown entity seeks to profit from the waters
that we seek to protect. It matters when the proposed new owner of Mountain

‘Water refuses to participate in this Commission’s review of a potential sale. And

the Coalition respectfully asserts that it should also matter to the Commission..

of in-river petroleum pipeline crossings; implementation of state-of-the-art technologies at
Missoula’s wastewater treatment plant; groundwater modeling studies at the site of the former
Milltown Dam; and closure of a loophole that allowed unregulated pumping of groundwater.”
Peiition at 2. :



II.  The rights and interests of Algonquin are very much at issue in this
docket.

Liberty Utilities improperly relies on the existence of compléx corporate
layers as the basis for claiming that Algonquin, tc; paraphrase, has no skin in this
game and is not a proper party to this docket. Liberty Utilities’ asserts that,
according to the Commission’s rule defining “party” Algonquin cannot be ordered
to appear in this docket, because its “legal rights, duties and privileges” will not be
determined by the Commission. Liberty Respon;e, 5. Liberty Utilities argues that
there is “no entity actually acquiring the Montana utility, Mountain Water,” yet it
is willing to play the part of the “acquiring entity” and consent to the
Commission’s jurisdiction “for the limited purpose of supporting the request for
approval of the proposed merger.” Id. at 6.

| Liberty Utilities oia.ims that Algonquin’s appearance in this docket is
unnecessary becéuse Liberty Utilitieé is willing and able ‘to provide relevant
information in this case. Thus far, however, Liberty Utilities has objected and
failed to provide responses to data requests from the Commission seeking relevant
information about the proposed transaction. See, fa. 1, infra. Liberty Utilities has
not even attempted to seek a protective order for this information, claiming that it
cannot be guaranteed that its confidential information will be prétected from -

Al

disclosure by the Commission.



The argument that the parent company does not actually own a subsidiary is
a familiar one when it comes to Mountain Water. And twice tﬁe Fourth Judicial
Districf Court has rejected this argument, most recently in dellyiﬁg the motion for
summary judgment by The Carlyle Group (“Carlyle”) in which Carlyle claimed
that it does not own Mountain Water. City of Missoula v. Mountain Water,
Carlyle, et al., Docket No, DV-14-352, Order and Memorandum (Feb. 3, 2015).
As Judge Townsend explained, because Carlyle has the ability to “buy and sell
Mountain Water,” “to make managerial decisions regérding Mountain Water,” aﬁd
“to transfer compenéati’on from Mountain Water to parent companies,” “Carlyle’s
rights as shareholders go well beyond Mountain Water’s less extensive rights as
title holders to the subject property under Carlyle’s governénce,” Id. at 19-20. In
short, Judge Townsend noted that the “undisputed domination of Mountain Water
- by Carlyle” makes it a proper party to the condemnation proceeding, given its-
control over Mountain Water and each of the corpofate entities separating it from
the compény. 1d. at 19.

There is no question that Algonquin will step into the shoes of Carlyle if this
proposed transaction is consummated. In its response to data réques:cs, Liberty
Utilities demonstrates that Algonquin makes the decisions for its subsidiaries, just
as Carlyle has. For example, in response to PSC-004(b), Liberty Utilities® provides

Algonquin’s Cost Allocation Manual (Jan. 2, 2014), which provides at page 3,



“APUC is the ultimate corporate parent and affiliate that provides financial,
strategic management, corporate governance, administrative and support services
to [Liberty Utilities] and its subsidiaries . . .” Further, in response to PSC-005,
Liberty Utilities explains that the board of directors of Algonquin was consulted
and determined that the acquisition is “in the best interest of APUC,” and that Ian
Robertson, CEO of Algonquin and one of three board meiﬁbel‘é of Liberty Utilities,
‘.‘was involved in approving the transaction at the APUC and Liberty Utilities
levels” (emphasis added).

In data request PSC-002(b), the Commission asks for “copies of all
correspondence . . . between Liberty Utilities and Western Water regarding the sale
and purchase of Western Water.” Liberty Utilities objected to the request,
providing no information. Mountain Water and Western Water, however, respond
with a list of four dates tin 2014 in which the purchase and sale was discussed in
person or by phone. In each of these four meetings, Robertson represented
Algonquin, and there is no specific representative for Liberty Utilities. Further, the
deal was negotiated in a meeting in which only Carlyle managing director, Robert
Dove, and Robertson were present.

Most telling, however, is the response of Mountain Water and Western
Water to PSC-002(d), which asked for board meeting minutes whefe there was a

discussion of the sale and purchase of Western Water. In response, Mountain



Water and Western Water state, “[tjhere are no discussions regarding the sale of
Western Water in any of the minutes from the Mountain Water Company, Park
Water Company, or Western Water Board meetings, nor have any notes been
identified that are responsive to this request.” Given this statement, it seems clear
- that Carlyle, as the upstream owner of Mountain Water, exerted its “ultimate
domination” over Mountain Water and all of its upstrean owners, and made the
deéi31011 to sell Missoula’s public water system to Algonquin without formally
consulting with Missoula-based lower management at Mountain Water. Even
though Liberty Utilities has refused to respond to the relevant data requests of the
Commission to date, it seems clear that Algonquin expects to exert the same level
of domination over Mountain Water as Carlyle has.

Liberty Utilities argues, however, that it will simply take the place of Carlyle
Inﬁ*asﬁ*ucture Partners (CIP), in th'e “chain of ownership at issue” and that the
Coalition’s position that Algonquin should appear is inconsistent with its position
in Docket D2011.1.8 because the Coalition never asked the‘Commissio»n to order
CIP’s parent company, Carlyle, to formally appear. A quick comparison of the
organizational charts and corporate governance structure of Algonquin and Carlyle
provides an explanation as to why it is important to bring Algonquin into these
proceedings. See, Exhibit A. All three board members of The Carlyle Group were

also on the board of CIP, and thus each of the individuals engaged in decision



making at both the parent and the subsidiary levels were at the table. However, it
appears that only Robertson sits on the boardé of both Algonquin and Liberty
Utilities. Without bringing Algonquin to the table, the Commission will have
limited access to the ultimate decision makers.
1. The Commission has broad authority to fully consider the proposed
transaction and to conduct extensive inquiry into each of the
potential upstream owners of Mountain Water, including Algonquin.

- Liberty Utilities claims that the Commission has no authority to “assert
jurisdiction over any upstream entities without their voluntary appearance through
the application or interventioh.” Liberty Response, 6. Further, Liberty Utilities
claims that Algonquin “has not been a party to any of the acquisition dockets in
- other states in which Liberty Utilities has participated as a utility purchaser.” Id.
Even if this is the case, it is clear that other jurisdictions have certainly considered
the upstream ownershiiJ structure and Algonquin’s status-as parent company, even
placing conditions on transaction approvals that extend directly to Algonquin’s
ofﬁcers‘ and employees.

ﬁotably, in response to data request PSC-004, Liberty Utilities provides a
decision from the California Public Utilities Commission (“CPUC”) regarding a
transaction in which an Algonquin subsidiary, California Pacific Electric

Company, LLC (CalPeco) acquired control of Sierra Pacific Power Company.

CPUC, Applications A.09-10-028, A.10-04-032; see, Liberty Response, PSC-004,



Attachment PSC-004 (LIB-C). In that transaction, CPUC conditioned its approval
on a requirement that “CalPeco and its upstream owners must expressly recognizé
the [CPUCY]’s legal right to call their officers and employees to testify in California
regarding matters pertinent to CalPeco, consistent with the established principles of
due process and fundamental fairness.” CPUC, Decision 10-10-017, p. 2 (Oot. 14,
2010). In that case, the upstrearﬁ owners of CalPeco, including Algonquin, did not
appear in the docket as applicants, and the CPUC noted that “when a utility tier
transfer results in new indirect owners for that utility, we think naming all such
entities as applicants is the better practice . . . [that should be] broadly and

- consistently followed.” Id. at 8. Given this policy, the CPUC considered the
absence of the upstreém owners and found that its review of the proposed
transaction was not affected because the upstream ownérs, including AIgonquin,
participated in the docketi The CPUC concluded, “we intend that the reach of
today’s decision extend to the direct and indirect owners of CalPeco and will
1‘equir¢ their assent as a condition of any authority granted . ..” Id. at 9.

In this case, Liberty Utilities implies that the Commission lacks jurisdiction
to even review the proposed transaction because it merely involves the transfer of
stock of one of Mountain Water’s upstream entities, over v»;hich the Commission
likewise has no jurisdiction. In Docket D2011.1.8, however, in response to

Mountain Water’s request for a declaratory ruling that the Commission lacked the

10



authority to review the proposed sale of Mountain Water to Carlyle, the
Commission said,

The sale and transfer of Park stock to Carlyle, if approved, would

result in a change in control of Mountain, a Montana public utility

within the Commission’s jurisdiction. The strategic objectives of

Carlyle are the framework within which the subordinate goals of Park

are defined and constrained. Carlyle would hold the entirety of Park

stock and would control how Park operates. Mountain customers pay

rates that provide a significant amount of funding for Park Water

employee salaries, facilities, and operating expenses. Changes in Park

operations will directly impact Mountain’s ratepayers in Missoula.

The purchase of Park stock could affect Mountain’s quality of service,

employment and pension decisions, use of aquifers and water rights,

and utility rates. Mountain could be significantly impacted by Park’s

change of ownership.

Docket D2011.1.8; Order No. 7149c, 25 (Sept. 14, 2011).

The Commission found that it in fact has the jurisdiction over the sale and
transfer of Park Water Company stock “based on Mountain Water’s status as a
regulated subsidiary of Park and its public-utility status in Montana.” Id. at § 30. -
The Commission’s rationale in finding in 2011 that it has jurisdiction over the
stock sale upstream from Mountain Water is relevant for this case. Algonquin is
attempting to step into the shoes of Carlyle as ultimate owner of Mountain Water.
This change in ownership deserves at least the same level of scrutiny that the
Commission gave to the previous sale of Mountain Water. As in the CPUC docket

discussed above, it will likely be necessary for the reach of the Commission’s

decisions in this docket to extend to all direct and indirect owners of Mountain

[1



Water. Ifthere is any question on the Commission’s ability to obtain information
from Algonquin, or to impose conditions or other requirements on any of Mountain
Water’s new potential upstream owners, the Commission should err on the side of
caution and order Algonquin to appear.

For all of the above reasons, the Coalition respectfully requests the
Commission to order Algonquin to éppear in this docket as an applicant.

Respectfully submitted this 2™ day of March, 2015.

CLARK FORK COALIT N

o, ()

Barbara CHIT(T/'E "\/‘ - o~

Legal Director

Clark Fork Coalition

140 S 4™ Street West, Unit 1
- PO Box 7593

Missoula, Montana 59801

(406) 542-0539 ext 211

barbara@clarkfork.org
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CERTIFICATE OF SERVICE

I hereby certify that on this, the 2nd day of March, 2015, the foregoing CLARK FORK
COALITION’S PRELIMINARY REPLY BRIEF was served via U.S. mail on:

Thorvald A. Nelson John Kappes

Nickolas S. Stoffel President & General Manager
Holland & Hart LLP Mountain Water Company
6380 South Fiddlers Green Circle 1345 West Broadway

Suite 500 Missoula, MT 59802-2239
Greenwood Village, CO 80111 :

Christopher Schilling, CEO Michael Green
Leigh Jordan, Executive VP Gregory F. Dorrington
Park Water Company Crowley Fleck PLLP
9750 Washburn Road 100 North Park, Suite 300
Downey, CA 90241 PO Box 797
‘ Helena, MT 59624-0797
Todd Wiley Robert Nelson
Assistant General Counsel Montana Consumer Counsel
Liberty Utilities 111 North Last Chance Gulch, Suite 1B
12725 West Indian School Road, Box 201703
Suite D-101 Helena, MT 59620-1703
Avondale, AZ 85392 '
Jim Nugent ' Gary M. Zadick
City Attorney Slovak PC Attorneys at Law
The City of Missoula ' 2 Railroad Square
City Attorney’s Office PO Box 1746 .
435 Ryman Street Great Falls, MT 59403-1746
Missoula, MT 59802
* Natasha Prinzing Jones & Scott Stearns
Boone Karlberg PC
201 W Main Street, Suite 300
PO Box 9199
Missoula, MT 59807

The foregoing was served electronically on:

Cathy Uda Jennifer Tolan
cuda@crowleyfleck.com jtolan@crowley fleck.com
Cynthia Kennedy Adele C. Lee
cakennedy(@hollandhart.com aclee@hollandhart.com

The foregoing was e-filed with and the original mailed to:



Kate Whitney

Public Service Commission
1701 Prospect Avenue

P. O. Box 202601

Helena, MT 59620-2601
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