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The Montana Large Customer Group (“LCG”), by and through its counsel, Holland & 

Hart LLP, respectfully submits this Motion for Protective Order and Brief in Support (“Motion”) 

to the Montana Public Service Commission (“Commission”).  Pursuant to Administrative Rule 

of Montana (“ARM”) 38.2.5001 through 38.2.5030, LCG respectfully requests the Commission 

to issue a protective order to govern the use and disclosure of certain copyrighted and 

subscription service materials responsive to MDU-007 through MDU-010.  LCG specifically 

requests a waiver of ¶ 5 of Procedural Order 7433 for the documents identified in this Motion so 

the documents need only be provided by hard copy to the Commission and the parties in this 

docket.  In support of this Motion, LCG is providing the affidavit of Michael P. Gorman.   

I. INTRODUCTION 

On December 4, 2015, LCG received data requests numbered MDU-007 through MDU-

010 from Montana-Dakota Utilities (“MDU”).  Responding to MDU-007 through MDU-010 will 

require the disclosure of subscription service and copyrighted materials and the terms of the 

subscriptions prohibit public distribution of these materials.1  LCG requests a protective order be 

                                                 
1 Affidavit of Michael P. Gorman at ¶ 5. 



issued to protect the copy-righted, third-party reports responsive to MDU-007 through MDU-010 

to limit LCG’s and its consultant’s potential exposure to liability for contributory copyright 

infringement.  Notably, the Commission issued a protective order for MDU in this proceeding to 

protect substantially similar information.2    

LCG has considered that the Commission is a public agency and that there is a 

presumption of access to documents and information in the Commission’s possession.  LCG 

understands it has the burden of demonstrating that the identified information is confidential 

information and they must, with this Motion, establish a prima facie showing of confidentiality 

and make clear the basis for the claim of confidentiality.  In this Motion, LCG has overcome the 

presumption that the public should have unrestricted access to the copyrighted and subscription-

service materials and have established a prima facie showing of confidentiality. 

II. CONTACT PERSONS 

The contact persons regarding this Motion and regarding items to be protected are: 

Thorvald A. Nelson 
Holland & Hart LLP 
6380 South Fiddlers Green Circle 
Suite 500 
Greenwood Village, CO 80111 
Telephone: (303) 290-1600 
Fax: (303) 975-5290 
tnelson@hollandhart.com 

Nikolas S. Stoffel 
Holland & Hart LLP 
6380 South Fiddlers Green Circle 
Suite 500 
Greenwood Village, CO 80111 
Telephone: (303) 290-1600 
Fax: (303) 975-5290 
nsstoffel@hollandhart.com 

 
III. IDENTIFICATION OF THE CONFIDENTIAL INFORMATION 

With this Motion, LCG seek a protective order to preserve the confidentiality of the 

copyrighted and subscription-service materials that are responsive to MDU-007 through MDU-

010.3  Specifically, LCG seeks a protective order for the following materials from SNL, Value 

Line, Blue Chip, Mergent, AUS Consultants, Regulatory Research Associates, Inc., Standard & 

                                                 
2 Order No. 7433c.   
3 Affidavit of Michael P. Gorman at ¶ 5. 



Poor’s Rating Services, Fitch Ratings, Moody’s, Journal of Portfolio Management, 

Fundamentals of Financial Management, and Ibbotson SBBI: 

Workpaper Description 
MPG Confidential Workpaper 1.PDF SNL Growth Rates. 
MPG Confidential Workpaper 2.PDF The Value Line Investment Survey, August 21, 

September 18, and October 30, 2015. 
MPG Confidential Workpaper 3.pdf Blue Chip Economic Indicators, October 10, 2015. 
MPG Confidential Workpaper 4.pdf Blue Chip Financial Forecasts, November 1, 2015. 
MPG Confidential Workpaper 5.pdf Mergent Bond Record April 2004, February 2006, 

September 2010 and Mergent Public Utility Manual, 
2003. 

MPG Confidential Workpaper 6.pdf AUS Utility Reports, various dates; April/May 2002 – 
October, 2015. 

MPG Confidential Workpaper 7.pdf Regulatory Research Associates, Inc., Regulatory 
Focus, Major Rate Case Decisions, various 
publication dates, 1997 through 2015. 

MPG Confidential Workpaper 8.pdf Standard & Poor’s RatingsDirect:  "Criteria: 
Corporate Methodology," November 19, 2013. 

MPG Confidential Workpaper 9.pdf Standard & Poor’s RatingsDirect:  "Summary: MDU 
Resources Group Inc.," June 30, 2014. 

MPG Confidential Workpaper 10.pdf SNL Merger and Acquisition screeing report. 
MPG Confidential Workpaper 11.pdf Standard & Poor’s RatingsDirect: "Industry Report 

Card: The Outlook For U.S. Regulated Utilities 
Remains Stable On Increasing Capital Spending And 
Robust 
Financial Performance," December 16, 2014. 

MPG Confidential Workpaper 12.pdf Fitch Ratings:  “2015 Outlook:  Utilities, Power, and 
Gas,” December 16, 2014. 

MPG Confidential Workpaper 13.pdf Moody's Investor Service:  "2015 Outlook - US 
Regulated Utilities Regulatory Support Drives Our 
Stable Outlook," December 15, 2014. 

MPG Confidential Workpaper 14.pdf "Choice Among Methods of Estimating Share Yield," 
David Gordon, Myron Gordon, and Lawrence Gould, 
The Journal of Portfolio Management, Spring 1989. 

MPG Confidential Workpaper 15.pdf "Fundamentals of Financial Management," Eugene F. 
Brigham and Joel F. Houston, Eleventh Edition 2007, 
Thomson South-Western, a Division of Thomson 
Corporation. 

MPG Confidential Workpaper 16.pdf Morningstar, Inc. Ibbotson SBBI 2015 Classic 
Yearbook; Market Results for Stocks, Bonds, Bills, 
and Inflation 1926-2014. 

MPG Confidential Workpaper 17.pdf Standard & Poor’s RatingsDirect:  "Criteria: 
Methodology:  Business Risk/Financial Risk Matrix  



Expanded," May 27, 2009. 

MPG Confidential Workpaper 18.pdf Morningstar, Inc. Ibbotson SBBI 2014 Classic 
Yearbook; Market Results for Stocks, Bonds, Bills, 
and Inflation 1926-2013. 

 
This Commission has previously recognized that copyrighted information cannot be filed 

electronically and posted online.4   

IV. LEGAL BASIS FOR PROTECTION 

The unauthorized reproduction and public dissemination of the third-party works may be 

prohibited by federal copyright laws.5  Furthermore, most of the documents identified in this 

Motion are obtained pursuant to the term-of-use agreements that LCG’s consultant agreed to as 

part of the subscription for the information.6  Those term-of-use agreements prohibit LCG’s 

consultant from reproducing or distributing the third-party reports.7  To the extent the 

information is not governed by the terms of a subscription agreement, it is still protected by 

copyright.8  Accordingly, this information is entitled to protection against public disclosure on 

the Commission’s website pursuant Admin. R. Mont. 38.2.5007(5).   

The Montana Supreme Court has expressly recognized that the Commission must protect 

confidential information under a protective order where “the data is protected from disclosure 

elsewhere in the federal or state constitution or by statute.”9  Here, the copyrighted information is 

protected by federal law.  Therefore, the Commission must take measures in this proceeding to 

protect LCG’s consultant’s workpapers identified above from public disclosure by granting the 

                                                 
4 Order No. 7433c; See Docket No. D2009.9.129/D2007.7.82, Order No. 7046b, ¶ 12. 
5 See 17 U.S.C. § 106 (“the owner of a copyright under this title has the exclusive rights…to reproduce the 
copyrighted work in copies”).   
6 Affidavit of Michael P. Gorman at ¶ 6. 
7 Id. 
8 Id. 
9 Great Falls Tribune v. Mont. Public Service Comm’n, 82 P.3d 876 (Mont. 2003)  



requested protective order to maintain the confidentiality of the documents sought in MDU-007 

through MDU-010.    

V. CONCLUSION 

LCG respectfully requests the Commission grant this Motion and waive ¶ 5 of Procedural 

Order 7433 for the documents identified in this Motion so the documents need only be provided 

by hard copy to the Commission and the parties in this docket.    

Respectfully submitted this 18th day of December, 2015. 
 

HOLLAND & HART LLP 

 
  s/  Thorvald Nelson  
Thorvald Nelson, # 8666 
Nikolas Stoffel, # 13485  
Holland & Hart LLP 
6380 South Fiddlers Green Circle, Suite 500 
Greenwood Village, CO 80111 
Telephone: (303) 290-1601, 1626, respectively 
Facsimile: (303) 290-1606 
tnelson@hollandhart.com 
nsstoffel@hollandhart.com 
ATTORNEYS FOR MONTANA LARGE 
CUSTOMER GROUP 



 

CERTIFICATE OF SERVICE 
 

I hereby certify that on this, the 18th day of December, 2015, MONTANA LARGE 
CUSTOMER GROUP’S MOTION FOR AN ORDER PROTECTING INFORMATION 
REQUESTED IN MDU-007 THROUGH MDU-010 was filed with the Montana PSC and 
served via U.S. Mail and/or e-mail, unless otherwise noted, to the following: 

 
Will Rosquist 
Sandy Scherer 
Montana PSC 
1701 Prospect Avenue 
PO Box 202601 
Helena, MT  59620-2601 
sscherer@mt.gov  
via UPS on 12/21/15 

Robert Nelson 
Monica Tranel 
Montana Consumer Counsel 
111 N. Last Chance Gulch 
P.O. Box 201703 
Helena, MT  59620 
robnelson@mt.gov 
mtranel@mt.gov 
 

Tamie A. Aberle 
Director of Regulatory Affairs 
Montana-Dakota Utilities Co. 
400 North Fourth Street 
Bismarck, ND  58501 
tamie.aberle@mdu.com  
 

Michael Green 
Crowley Fleck PLLP 
900 N. Last Chance Gulch, Suite 200 
Helena, MT  59601 
mgreen@crowleyfleck.com  
 

Thorvald A. Nelson 
Holland & Hart, LLP 
6380 South Fiddler’s Green Circle 
Suite 500 
Greenwood Village, CO  80111 
tnelson@hollandhart.com 
 

Nikolas S. Stoffel 
Holland & Hart, LLP 
6380 South Fiddler’s Green Circle 
Suite 500 
Greenwood Village, CO  80111 
nsstoffel@hollandhart.com 
 

Charles Magraw 
501 8th Ave 
Helena, MT  59601 
c.magraw@bresnan.net 
 

 
 

 For electronic service only: 
dwooley@kfwlaw.com 
john@jwwa.com 
aclark154@yahoo.com 
jpous@ducinc.net 
ppenn@hollandhart.com  
aclee@hollandhart.com 
ssnow@mt.gov 
cgomez@crowleyfleck.com 
 

 
s/  Adele C. Lee    

 
8326311_1 
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AFFIDAVIT OF MICHAEL P. GORMAN 

I, Michael P. Gorman, being duly sworn upon oath, depose and state as follows: 

1. I am a consultant in the field of public utility regulation and a Managing Principal 

of Brubaker & Associates, Inc., an energy, economic, and regulatory consulting firm. 

2. My principal place ofbusiness is 16690 Swingley Ridge Road, Suite 140, 

Chesterfield, MO 63017. 

3. I have personal knowledge of the facts stated herein. Any opinions expressed 

herein are based on my knowledge and personal expertise. 

4. I submitted directed testimony in Docket No. D2015.6.51 on behalf of the 

Montana Large Customer Group. In response to that testimony, Montana-Dakota Utilities 

submitted data requests MDU-007 through MDU-0 10 seeking workpapers and other materials 

referred to or relied upon in preparing my testimony. 

5. Some of the materials that are responsive to MDU-007 through MDU-010 are 

copyrighted and/or subject to subscription service agreements which prohibit public distribution 



of the materials. Specifically, the following documents are responsive to MDU-007 through 

MDU-010 and are subject to copyright and/or subscription service agreements: 

': > "Workuauer ........ ·••· 
. 

Descriution · 
MPG Confidential Workpaper 1.PDF SNL Growth Rates. 
MPG Confidential Workpaper 2.PDF The Value Line Investment Survey, August 21, 

September 18, and October 30,2015. 
MPG Confidential Workpaper 3.pdf Blue Chip Economic Indicators, October 10,2015. 
MPG Confidential Workpaper 4.pdf Blue Chip Financial Forecasts, November 1, 2015. 
MPG Confidential Workpaper 5. pdf Mergent Bond Record April 2004, February 2006, 

September 2010 and Mergent Public Utility Manual, 
2003. 

MPG Confidential Workpaper 6.pdf AUS Utility Reports, various dates; April/May 2002-
October, 2015. 

MPG Confidential Workpaper 7. pdf Regulatory Research Associates, Inc., Regulatory 
Focus, Major Rate Case Decisions, various 
publication dates, 1997 through 2015. 

MPG Confidential Workpaper 8.pdf Standard & Poor's RatingsDirect: "Criteria: 
Corporate Methodology," November 19, 2013. 

MPG Confidential Workpaper 9.pdf Standard & Poor's RatingsDirect: "Summary: MDU 
Resources Group Inc.," June 30, 2014. 

MPG Confidential Workpaper 10.pdf SNL Merger and Acquisition screeing report. 
MPG Confidential Workpaper 11.pdf Standard & Poor's RatingsDirect: "Industry Report 

Card: The Outlook For U.S. Regulated Utilities 
Remains Stable On Increasing Capital Spending And 
Robust 
Financial Performance," December 16, 2014. 

MPG Confidential Workpaper 12.pdf Fitch Ratings: "2015 Outlook: Utilities, Power, and 
Gas," December 16, 2014. 

MPG Confidential Workpaper 13.pdf Moody's Investor Service: "2015 Outlook- US 
Regulated Utilities Regulatory Support Drives Our 
Stable Outlook," December 15, 2014. 

MPG Confidential Workpaper 14.pdf "Choice Among Methods of Estimating Share Yield," 
David Gordon, Myron Gordon, and Lawrence Gould, 
The Journal of Portfolio Management, Spring 1989. 

MPG Confidential Workpaper 15.pdf "Fundamentals o[_Financial Management," Eugene F. 
Brigham and Joel F. Houston, Eleventh Edition 2007, 
Thomson South-Western, a Division of Thomson 
Corporation. 

MPG Confidential Workpaper 16.pdf Morningstar, Inc. Ibbotson SBBI 2015 Classic 
Yearbook; Market Results for Stocks, Bonds, Bills, 
and Inflation 1926-2014. 



MPG Confidential Workpaper 17.pdf Standard & Poor's RatingsDirect: "Criteria: 
Methodology: Business Risk/Financial Risk Matrix 
Expanded," May 27, 2009. 

MPG Confidential Workpaper 18.pdf Morningstar, Inc. Ibbotson SBBI 2014 Classic 
Yearbook; Market Results for Stocks, Bonds, Bills, 
and Inflation 1926-2013. 

6. The unauthorized reproduction and dissemination of the copyrighted and/or 

subscription service materials identified above may be prohibited by federal copyright laws, 

including 17 U.S.C. § 106. Furthermore, pursuant to the terms-of-use agreements governing 

access to the subscription service materials, I am prohibited from publicly reproducing or 

distributing those materials. 

Dated this 17th day of December, 2015 

Mic 

STATE OF MISSOURI ) 
) SS. 

COUNTY OF SAINT LOUIS ) 

I, Maria E. Decker, a Notary Public, do hereby certify that on this 17th day of December, 
2015, Michael P. Gorman personally appeared before me, who, being first duly sworn by me, 
declared that s/he read and signed the foregoing affidavit and that the statements therein 
contained are true. 

In witness whereof, I have hereunto set my hand and seal this 17th day of December, 
2015. 

MARIA E. DECKER 
Notary Public - Notary Seal 

STATE OF MISSOURI 
. ~t. louis City 

MyComm1ss1~n.Expires: May 5, 2017 
Comm1ss1on # 13706793 

My Commission Expires: May 5, 2017 


	Motion for an Order Protecting Information Requested in MDU-007 through MDU-010
	Affidavit of Michael P. Gorman

