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I. INTRODUCTION
Petitioner Greveliff Wind Prime, 1.1.C (hereinaller “Greyeliff™) hereby submits its motion
in limine 10 cxclude NorthWestern Unergy (“NWE™) from relying upon the PowerSimm model
as the basis for its avoided cost calculations unless and until NWE makes PowerSimm available
to Grexclifl on a lree and non-discriminatory basis. [n addition, Greycliff also submits its
responses to NorthWestern Energy’s (hereinafter “N'WE™) objections to Greycliff data requests
CGWP-006{a) and (¢), GWP-007, GWP 010(a), GWP-010(c) and also responds to NWE’s

objections to PSC-020(h), PSC-024, and PRC-0235.
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II. MOTION IN LIMINE

NWL is attempting to limit Greveliffs access to the same avoided cost information and
modeling that NWE utilized to purportedly calculate an avoided cost for the Greyelift project.
just as NWE attempted o do with Greenfield in the Greenfield proceeding, D2014.4.43, Then
a3 now, NWLE’s continued reliance on a “black box™ to calculate avoided cosis while objecting to
providing the daia either used as inputs or outputs from ihe model, appears to be little more than
an cffort to disadvantage other parties in this proceeding. NWE had many other aptions
available 1o it by which to calculate avoided costs for Greyeliff, and NWL chose to use a
proprietary third party model and now has requested payment Irom Greyeliff to access that
maodel.

As first identified by Greenfield in Docket D201.4.43, the facts of this case are similar to
those in a dispute resolved by the Oregon Public Utility Commission in Jn re Owest.
Investigation to Review Costs and Establish Prices for Ceriain Unbundled Nerwork Flements
provided by Owest Corp., Pub. Utill. Comm. of Ore., Docket No. UM 1025, Order No. (13-333, at
4, 10 (Aug. 28, 2003) (attached hereto as Exhilat 1), In that case, “AT&] and WorldCom
retained a consulting firm, Taylor, Nelson, Sofres (TNS) Lo create the customer clusters used in
the HAI model. TNS developed a compulter code, or algorithm, for that purpose. The algorithm
requires the use of geocoded customer location data specific to the state o Oregon.™ Exhibit 1,
alp. 2,

In responding to a motion to compel by Qwest Corporation regarding data requests
directed to determining AT&T and WorldCom’s assumptions and related data used in creating
the client clusters, AT&T and WorldCom argued:

(&) Qwest has already received a substantial amount of detailed
information regarding the HAl model. The information provided is sufficient to
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enable Qwest to analyze the accuracy of the customer location data and ascertain
how the HAT model lunctions;

{b) Under ORCP 43A, AT&T and WorldCom are not required to produce
the customer location data and clustering algorithm. That information is the
intellectual properly of TNS and has never been in the possession, custody or
control of AT&T and WorldCom;

(e} AT&T and WorldCom’s failure to produce the customer location data
is not “inherently prejudicial™ to Qwest's analysis of the ITAI model because
much of the requested information is commercially available from TNS for a fee:

(d) The data requested by Qwest is overly broad, unduly burdensome and
not calculated to lead to the discovery of admissible evidenee;

(e} If Qwest had provided its customer location data o AT& 1T and
WorldCom in the first place, it would not need the data developed by TNS.

Id atpp. 3-4,
The Oregon PUC disagreed with AT&T and WorldCom's position, stating:

Furthermore, as Qwest points out, the cases cited by AT&T and WorldCom
interpreting FRCTP 34 can be distinguished from the factual situation presented
here. In those cases. the federal courts declined to require production of
documents possessed by a third party that were prepared. not for use in the
litigation, but in the ordinary course of the third party’s business. fn this case, by
contrast, AT&T and WorldCom retained TNS to develop cost model inputs that
are al the very heart of the Commission’s investigafion. We ggree with the AL
thet AT&T cnd WorldUom's decision to employ a third party fo supply importani
maodel inpuls should nol insulate them from the duty fo disclose relevant
information about their model, Under the circumstances, it was both logical and
reasonahle to expect that the Commission and other parties would reguire accesy
to the customer location data and clustering algorithm.

Id at p. 7 (emphasis added).
The Oregon PUC continued:

T'he public is ill served by allowing a party to foreclose discovery of crucial
information simply because another entity was used to develop that information.
Such a policy would seriously constrain the fact finding ability of the Commission
and prevent us from making decisions based upon a full and complete record. As
the ALJ recognized, the Commission has adopted a protective order process
designed Lo saleguard conlidential information. There is no reason why AT&

GREYCLIFF'S MOTION IN LIMINE AND RESPONSE TO NWE OBECTIONS TO DATA REQUESTS 3



and WorldCom could not have made arrangements with TNS to have ihe customer
lacation deata and clustering aleorithm released pursuant fo the profective order.

AT&T and WorldCom'’s proposal to have Owest pay to obtain the customer
location materials from TNS is also contrary to the public interest. As the ALJ
emphasized. such a policy would disadvantage parties withouwt significant
financial resources and would seriously limit the fact gathering capability of the
Commission Staff

Id at p. 8 (emphasis added).
In response o arguments by AT&T and WorldCom that they were being unfairly

sanctioned, the Oregon PUC responded:

The flaw in this aroument is that ATET and WorldCom heve a fundamenial
obligation to make essential elemems of their model available to the Comnission
and other parties for review and analysis, Without such information, the
Commission does not have an adequate hasis upon which to judee the merits of
the model, While there is certainly nothing improper about retaining a third
party fo develop model inpuis. it does not relieve ATET and WorldCom of theiv
duty to produce data underlyving their model. As emphasized above, AT&T and
WorldCom should have known that every significant element of the TTAT model
would be subject to discovery and should have taken this into account when they
made arrangements with TNS to develop the customer location data and
clustering algorithm. AT&T and WorldCom cannot rely on their arrangement
with TNS to shield critical data from discovery and still expect the Commission to
aceovd substantial weight to the results of the cost model.

In fact, AT&T and WorldCom arve in a predicament of their own making. When
they retained 1NS to develop the customer locarion/clustering data. they knew
that TNS had refused to disclose the same data in other jurisdictions. AT&T and
WorldCom explain that they decided to use TNS only after Qwest reflused Lo
produce its actual customer location data. They further add that they chose not W
seck an order compelling Qwest to respond because ol their concern about delay.
This may be true, but the fact remains that AT&T and WorldCom opted to use
TNS despite knowledge of its nondisclosure policy. They now blame Qwest for
their situation, but, in reality, they made a strategic ervor by assuming they would
not have fo divulge the customer location data and clustering algorithm in this
proceeding, Any sanctions AT&ET and WorldCom incur for failire to comph with
the June 11 ruling will not constitute undue prefudice.

I at pp. 8-9 (emphasis added).
The Oregon PUC concluded:
ATET and WorldCom cannot prevent discovery of relevant information central to

the outcome of this proceeding simply because they chose to have the data

GREYCLIFF'S MOTION IN LIMIME AND RESPONSE TO NWE OBECTIONS TO DATA REQUESTS 4



developed by a third party. Second, we find that it is contrary to the public
interest to require parties to Commission proceedings (and potentially the
Commission itself) to pay for discovery.

Id. at pp. S-10.

The applicability of forepoing reasoning by the Oregon PUC o NWE's reliance on the
PowerSimm model and its attemipt to require other parties to pay to access the model is obvious.
First. GreyelilT cannot be required to pay for access to the data or the model utilized by NWL, If
NWE i3 not willing provide the model free ol charge, the Commission cannot accept the model
as evidence regarding the appropriate avoided cost caleulation for Greyeliff.

Second, there is no “burdensomeness™ objection here that should be taken seriously in
that without aceess to the same model and the same data NWE purportedly utilized in creating its
avolded cost estimates for Greyeliff, Greveliff cannot replicate NWLE’s results and thereby test
the validity, reliability and accuracy of the PowerSimm model’s results.  As the ALT wrote in

the Oregon PUC proceeding:

(west should not have to perform a separate analysis or study in an effort 1o
recreate how the HAT model functions. Qwest and the Commission should have
access to the formulas and algorithms that allow them to replicate the customer
clusiers and mearingiully audit the process INS used to create the clusters.

Third. this is an important public policy question for Commission consideration: may a
public utility with an obligation to publish avoided cost data as well as its avonded cost,
effectively prevent inquiry into its calculations, methods and data, simply by relusing o produce
the exact data and by requiring payment of substantial costs Lo even access the model? If so, it
would seem to create an incentive on the part of any public utility that the Commission regulates
to simply “farm out™ its calculations and modeling to third parties in an effort to prevent others

from being able to verily, rephcate, and ensure the validity, rcliability and accuracy of the
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utility’s model and results.  This sort of gamesmanship undermines the ability of the
Commission and the parties to uncover lacts vital to the creation of good public policy as well as
undercutting the Commission’s discovery rules,

Just as AT&T and WorldCom knew that there would be an issue with releasing the
customer clustering algorithm to third partics due to its proprietary licensing, NWE has known
since at least the Greenfield proceeding that this was also an issue with PowerSimm. Just as the
Oregon PUC said it would be inappropriate for parties to a PUC proceeding Lo pay 1o have
access o modeling or data, it is inappropriate for NWE to charge partics for such access here as
it apparently docs in response to GWP-010and PSC 12(h). And. again, like the situation with
AT&T and WorldCom. N W1 knew or should have known that every part of the PowerSimm
model, its data, input, and assumptions would be subject Lo scrutiny once N'WE made it a central
issue in this case. Nobody should be expected to take seriously NWLE"s modeling as long as it
continucs to attempt to shield its model, data, and inputs from scrutiny. NWE has created this
problem. and it can solve it.

In the altermative, N'WF can make the PowerSimm model available to partics who request
access free of charge.  QFs, who already mwust bear the costs of hiring their own attorneys and
experts onee litigalion commences, cannol be in addition expected to spend thousands of dollars
on obtaining access to the model chosen by NWE. This would be an unreasonable impediment
10 Qs selling their output to NWE at avoided cost. T N'WE agrees to provide access 1o
PowerSimm to Greveliff and its expert on a [ree and non-diseriminatory basis, GreyelilT waill

withdraw the instant motion.

11l. GREYCLIFF'S RESPONSES TO NWE’S OBJECTIONS TO GWP-006(a) and {¢c),
GWP-007, and GWP-011,

A. GWP-006(a) and (c).
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Greyelift posed the following questions to NWE in GWP-006(a) and (c):

GWP-006

Witness: Luke P. Hanson

Page: LPH-4

Subject: PowerSimum Dispaich Assumptions

On Page LPH-4 of NWE's response testimony, you state that
“PowerSimmTM [irst calculates the hourly dispatch of NorthWestern's supply
portfolio and then compares the Greyelift cnergy production to that supply
portfolio. Only after this comparison is made can the value ol the Greyvelifl wind
resource be caleulated.,”

(a) Plcasc provide the hourly, monthly and annual demand levels, and the
hourly. monthly and annual generator dispatch levels for NWLE supply resource
maodeled in PowerSimmTM.

FF Rk ok ko kR kB kg ok kR

{c) Please provide the hourly, monthly and annual energy and/or capacity
market prices used in the PowerSimmTM simulation [or purposes ol estimating
avoided cost in this proceeding.

NWE objecied 1o these questions as follows:

Montana Rules of Civil Procedure, Rule 26{b)(2){C)(ii1) provides that the
tribunal may limit discovery when it determines that “the burden or expense ol
the proposed discovery outweighs its ikely benelit, considening the needs ol the
case, the amount in controversy. the parlies’ resources, the importance ol the
issues at stake in the action, and the importance ol the discovery in resolving (he
issues.” Subparts (a) and (¢} both seek hourly information. According to
NorthWestern®s Energy Supply, lor example, providing the hourly production
information (or the generation alone as requested will result in excess of 100
million individual pieces ol data. Tn response Lo this data request, NorthWeslemn
will be providing the monthly and annual information, but asserts that the burden
of producing the hourly information will exceed any benefit that Grevelitf may
gain from reviewing the granular level of detail in the hourly information.

NWE’s Objections to Greycliff Data Requests at pp. 2-3 (hereinafier “NWE Obj. atp. )

Since Montana’s rules of ¢ivil procedure were modceled on the federal rules, resort to

federal court jurisprudence is appropriate.  Scc e.g., Myers v. Twenty-Firsi Judicial Dist. Of
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Mont (In re Marriage of Cox), 2015 MT 134, P.12, 379 Mont. 535, 353 P.3d 506 (regarding

sanctions under Rule 11). The federal distnict courl for Montana has stated:

"Based on the liberal discovery policies of the [ederal Rules of Civil Procedure. a
party opposing discovery carries a heavy burden’ of showing why discovery
should not be allowed." Aoe, 270 F.R.D. at 618 (D, Mont, 2010) {quoting
Blankenship v. Hearst Corp., 519 F.2d 418, 429 (9th Cir. 1975)). "The party who
resists discovery has the burden Lo show that discovery should not be alloved, and
has the burden of clarifying, explaining. and supporting its objections.” /d.
(citations and internal quotation marks omitted).

Fduc. Logistics, Inc. v. Laidiow Transic, Ine., 2012 U.S, Dist. LEXTS 2652, #3-4, 2012
WL 73189 (D. Mont. Jan. 10, 2012)

NWI's contention that Greyelift™s requests under GWP-006(a) and (c¢)} arc burdensome
are mere allegations of burdensomeness. No explanation is offered as to why, even il one
presumes that the request would require NWE to produce a 100 million pieces ol data. such data
could not be quickly downloaded and shared. Moreover, as noted by the Oregon PUC in the fn
re (west proceeding, it is important for the parties to have access to the same information so that
the results of NWIE’s study can be replicated. Moreover, NWE placed itsel [ in this position by
utilizing data of this sort, and it is only fair that it shares all the information upon which its
avoided cost analysis is based.  In addition, N'WE’s asscrtion that the costs of production will
outweigh any benefits to Greycliff is difficult to take seriously.  First. NWE has not even
described the burden of producing the requested information. Second, NWL caused the problem
in the first place by basing its avoided cost analysis on hourly data.  Third, NWE has no basis
for making an assertion as to how usetul Greyeliff may find the hourly data. NWL's arpument in
support of its objection is thus little more than a naked assertion.

Furthermore. NWE's use of the PowerSimm model in this proceeding to calculate

avoided costs 1s non-transparent, and the model ttsell 1s, like the model utilized by AT&'T and
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WorldCom in Qwest. a black box. At present. Greyelitf has no ability to audit or examine the
calculations used by NWE in determining its estimate of avoided cost for Greycliff,
Furthermore, the input data provided by NWE thus far in discovery are not at an hourly level, so
it is not clear how NWE developed hourly data for variables such as Day-Ahead energy prices.

Similarlv, NWF is stating in its testimony that it completed hourly dispatch analysis, and
valued the encrgy from Greyeliff based on that hourly dispatch analysis. Without reccipt of the
hourly data and calculations used in ihis analysis, it is impossible for GreychiT, or lor the
Commission, to fully evaluale NWE's avoided cost methodology and estimates. These data are
critical to the estimates developed by NWE. and il is not reasonable for NWE to object to
providing the data and, at the same time, ask the Commission to rely upon its analysis.

Finally, Greyeliff believes it would not be costly or burdensome for NWE to provide the
hourly data. These data can be provided electronically, and should alrcady be available on
NWE's computers and easily transmittable in electronic format. 1t is routine in the power
industry to provide hourlv data, and for analysts to review hourly data and caleulations. NWE
has not carried its burden of demonstrating that the burden to NWE of producing the hourly data
outweighs the usefulness o Greyeliff of recciving the hourly data. and NWFE's objections to

GWP-006(a) and (c¢) are without merit and should be overruled by the Commission,

B. GWP-007.
Greveliff posed the following gquestions to NWE in GWP-007

GWP-O07

Witness: Luke P. Hanson

Page: 1.PH-4

Subject: PowerSimm Dispatch Assumptions

On Page LP11-7 of NWE's response testimony, you state thal the “market
forecasts for carbon dioxide, coal, natural gas, and electricity were also updated”

for the avoided cost calculations.
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Please provide the hourly, monthly and annual price series lor eleciricity,
natural gas, coal and carbon dioxide, as those series were used in external
modeling and in the PowerSimmTM simulation and derivation of NWE’s avoided
cost estimate.

NWE essentially repeats the same argument it makes with respect to GWP-006(a)

and (¢). and Grexcliff refers the Commission to its responsc to that objection.

C. GWP-1{a) and (c).

GWTP-010

Witness: Luke P, TTanson

Page: LPII-4

Subject: PowerSimm Dispatch Assumptions

On Page LPT-4 of NWE’s response lestimony, you stale that “PowerSimm'TM
first calculates the hourly dispatch of NorthWestern’s supply portfolio and then compares
the Greychl!T energy production to that supply portfolio. Only after this comparison is
made can the value of the 8 Greycliff wind resource be calculated.” Please answer the
following questions regarding this statement:

{a) Pleasc provide the hourly. monthly and annual demand levels, and the
hourly, monthly and annual generator dispatch levels for each NWLE
supply resource modeled in PowerSimm M.

* &k ok k& F ok F A F K EFkF

{c) Please provide the hourly, monthly and annual energy and/or capacity
markct prices used in the PowerSimm TM simulation for purposcs of
cstimating avoided cost in this proceeding.

NWE"s obyection that GWP-010{a) and (¢} are identical to GWP-006{a) and {(c) 18
well taken. Greyeliff hereby withdraws GWP-010, except and o the exient that NWE 1s

required to produce the data requested by GWP-06.

IV, GREYCLIFF'S RESPONSE TO NWE’S OBJECTIONS TO PSC-020(b)

A. PSC-020(h)
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The Commission staff posed data request PSC-020(k) to NWL, which posed the
following question:
RE: [acility Size Impact on Avoided Cost

Witness: Laliave

h. What would you propose as the avoided cost of the Greyceliff facility it it were
still the 20-MW configuration that had been proposed when it was a CREP?

NWL objects to PSC-020(b} because it is irrelevant under the liberal standards of
discovery and “not reasonably calculated o lead 1o admissible evidence.” NWE Oby. at p. 5.
NWE does not cite. however, the Montana Supreme Court’s repeatedly cited edict that *“The
rules of ¢ivil procedure are premised upon a policy of liberal and broad discovery.™ Patferson v.
State, 2002 MT 97, 915, 309 Mont. 381, 385, 46 P.3d 642, 645 (citing Burlingfon Novihern v.
District Court (1989), 239 Mont. 207, 216. 779 P.2d 885, 891). l'urthermore, NWFE umits from
its bricfing that Hendricksen ruling was an appeal from a district court order:

"The District Court has inherent discretionary power to control discovery based

on its authorily to control trial administration.” Anderson v. Werner Lnterprises.

Inc.., 1998 MT 333, P13, 292 Mont. 284, P13, 972 P.2d 806, P13. We review a

district court's rulings on discovery motions for an abuse of discretion. Anderson,

P13. The party claiming error in the district court's discovery rulings must show

prejudice. Anderson, P13, We will reverse these discretionary rulings only when

the court's "judgment may matenally affect the substantial rights of the

complaining party and allow the possibility of a miscarriage of justice." Anderson,

P13,

Hendricksen v. State, 2004 MT 20,9 35, 319 Mont. 307, 317, 84 P.3d 34.

In other words, the Supreme Court was reviewing whether the district court had
committed error on appeal and found that the Court’s decision did not materially allect the
substantial rights of the State. The “abuse of discretion” standard is onc which is quite

deferential to the district court and stands in stark contrast to the liberal rules of discovery --
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rules which do not even require discovery to necessarily result in admissible evidence, but
instead only requires that discovery requests be “reasonably calculated™ to lead to the discovery
of admissible evidence. In short, this is not a case where the Commission’s deeision to restrict or
allow discovery is under appellate review and the party seeking to overturn must demaonstratce
prejudice. Thus, Hendricksen is inapplicable to this particular discovery dispute.

Even on its lacts, the Hendrickson Court’s review of the district court’s decisions
prohibiting discovery pose distinctly dillerent questions from those presented in this matter.  In
explaining its decision [inding the district court had not abused its discretion in limiting
discovery, the Supreme Court stated:

The District Court granted an order protecting Kristin's financial documents.

school transcript, and personnel records. The State sought to have these records

produced in an cffort to quantify Kristin's damages. However, the court ruled that

Kristin's statement of damages was sufficient and the documents were not likely

to lead to discovery of any relevant information.

Because the State 1s the party alleging error in the District Court's discovery

rulings. the State musi show how it was prejudiced by the trial court's ruling.

Anderson, P13, Knistin does not claim lost carnings or lost earning capacity;

rather her menial and emotional states are at issue. The requested documents have

no bearing on these legitimate issues. Lhe State fails to show that the denial of the

requested documents substantially prejudiced it or impaired its abilily o present a

defense. We lind no abuse of discretion. We affirm.
id at v 43-44.

In other words, when asked to explain on appeal how the State was prejudiced by not
having financial documents, school transcript and personnel records as they related w Plaintiff’s
mental and cmotional issues, the State was unable to adequately explain its position. Duc to the

State’s inability to connect the requested discovery to the requested reliel, the Supreme Court

[ound that the distriet court’s decision was not an abuse of discretion.
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The situation here is very different than that presented in Hendricksen. A legitimate issue
in dispute in this proceeding is the avoided cost rate estimate for Greyelift’s project. and
necessanly this inquiry includes the manner and method in which that estimated rate was
calculated. Commission data request PSC-0020(b) asked N WL to make different assumptions
and re-run its model Lo test the reliability, accuracy, and assumptions used by NWL in
calculating Greyeliff’s avoided cost rate using PowerSimm,  If the rate is substantially dilTerent
than that which NWE now proposes, questions about the validity, reliability and accuracy of
NWLE's avoided cost calculations will arise and further lines of inquiry developed. This is
precisely the poal of proper discovery requests.

It is hard to see how the production of modeling results which relate to the effect of size
on avoided cost would be irrelevant under Mont. R. Civ.P. 26(b)(1} to the “legitimatc™ question
ol how NWE calculated Grevelift®s avoided cost rate, and whether that calculation is valid.
reliable, and accurate. Whereas in Hendrickyen, the Court could not see a relationship between
financial records, transeripts, and personnel records 1o a claim of mental and emotional distress,
the only purpose for which PSC-020(b) would be used is related to the legitimate issue of
whether NWE has properly caleulated GreyvelilT™s avoided costs. NWE’s objection should be
overruled.

B. PSC-024

Commission data request PSC-024 posed the following two guestions:

RE: NPV Sensitivity and Avoided Cost Calculation

Wilness: Hansen

a. Please replace the values used for the price of energy, including the carbon price

adder, 1n the valuation of the Hydros conducted as Exhibiis (JMS-1}) and (JMS2)
in Docket No. D2013.12.85, with the updated forecast ol energy and carbon
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prices that you are using to caleulale an avoided cost in this proceeding. What is
the difference in NPV of the Hydros given the two diflerent lorecasts?

b. Please replace the values used for the price of energy, including the carbon price
adder. in the caleulation of the avoided cost of Greveliftf’s output conducted in
this docket, with the forecast of energy and carbon prices that Mr. Stimatz used to

value the Hydros in D2013.12.85. What is the difference in avoided cost of
Greveliff™s oulput given the two different forecasts?

Apart from relying on the wholly inapplicable Supreme Court decision in Hendricksen,
NWE argues that PSC-020{a) is irrelevant because: (1) the evaluation ol the purchasc of PPL
Montana’s hvdroelectric facilities was not based on an avoided cost caleulation but a discounted
cash Now (“DCF”) analysis: (2) inputting current market information into DCF for the
hvdroelectric facilities would not change the outcome of that docket and would not “matter” for
purposes of this docket because the hydroelectric facilities are no longer avoidable resources for
purposes of calculating avoided costs. NWE Obj. at pp. 6-7.

NWL's arguments regarding PSC-020(a) are without merit. The point of PSC-024(a) is
not whether NWE used a DOF or an avoided cost analysis, but rather how utilizing the very same
data, assumptions, and modeling that NWE proposes to usc in this proceeding would produce a
different or disparate calculation from thal developed and approved by the Commission in
D2013.12.85. Tf there is a substantial deviation in the projected avoided costs for Greveliff and
a valuation of the hvdroeleciric facilities, it will tell the Commission something about the inputs,
outputs, data selection, methodology and approach used by NWE in estimating Greyeliff's
avoided costs.

NWE"s argument that the hyvdroelectric facilities are no longer avoidable is a red herring.
PSC-020(b) does not assume or even imply the hvdroelectric lacilities are still avoidable and

thus should be used in caleulating an avoided cost for Greyeliff. Rather the data request is
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designed to test the modeling assumptions, methodology and data sets used by NWL to produce
an avoided cost for Greyeliff in this proceeding. Whether or not such analysis would be
admissible at hearing is a different question than whether the question is designed Lo elicit useful.
relevant information regarding NWE’s calculations of GreychiITs avoided costs, which1s
definitely a “legitimate™ arca of inquiry.

With respect to parl (b), NWL’s objections are equally misplaced. NWE argues that: (1)
PSC-024(b) seeks information that is inappropriate under the law based on Whirehall Wind LLC
v. Momtana Public Service Comm 'n, 2010 MT 2,9 21. 355 Mont. 15, 223 P.3d, because avoided
costs musit be based on current information; (2) conditions in the market place and the cconomy
have changed sufficiently such that inpulling data from two vears ago into a current model will
only produce unintelligible results and will not produce an appropriate avoided cost rale.

NWFE’s arguments with respect to PSC-024(b) arc also a red herring. No party in this
proceeding has suggested or even implied that NWE basc its avoided cost rate estimates on stale
data. Tnstead, the question seeks to develop answers by which to test the results of NWL's
modeling against the avoided cost estimales it proposes in this case. IFNWE’s modceling results
produce output which varies greatly from what NWE is testifying to in this procecding are
NWL's projected avoided costs, it raises substantial questions about the proposed avoided cost
rate as well as the way in which NWF is utilizing the model (and, perhaps, the modecl itself).

NWE appears to be attempting Lo deflect attention away from its modeling exercise by
transforming this into an argument about avoided costs. However, NWL is mislabeling
legitimate inquiries in order to bootstrap itself into an argument that complying with a
Comimission data request would violate the law.  This is specious as nothing in the

Commission’s data requests suggest, imply, or require NWE to violate any law.
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NWE’s arguments also conflate the scope of permissible discovery under Mont. R.Civ.P.
26(b)( 1) with questions o whether the evidence would be relevant and admissible at hearing or
trial. The latter question is not appropriate at this stage ol this proceeding.  If the modeling runs
requested by the Commission produce anomalous or inconsistent results when compared with
NWE’s proposed avoided cost, then these results are a productive and relevant line ol inquiry
into the manner and method by which NWE developed its avoided cost projections in this
procceding. Frankly, it is hard 1o imagine how such inquiry would not be a permissible area of
discovery considering that the essential subject matter of this proceeding is the proper calculation

of avoided costs. NWLE’s objection should be overruled.

C. PSC-025

Commission data request PSC-025 asks as follows:
RE: Colstrip Avoidance Mythology
Witncss: Hansen

a. Please explain whether there were any hours, and quantify the number of such
hours, when NWE's owned and contracted resources were sufficient to meet
NWE customer demand before the Hyvdros were acquired.

b. If the answer to subpart {a) is that there were such hours, please explain why
NWLEs valuation of the Hydros did not incorporate the avoided fuel-cost
methodology for Colstrip Unit TV that NWE proposes to usc in this docket.

¢. Please identify the number of hours when NWE’s resource portfolio would
have been short without the Hydros but will be long with the Hydros, and identify
for those hours the lowest and highest quartile and mean price ol energy during
those oversupplied hours, as well as the lowest and highest quartiles and mean
oversupply in MWhs,

NWE essentially repeats the objections to these data requests that it made earhier, and
again the Commission’s questions are only designed to elicit responses regarding the reliabihity,

validity and accuracy of NWE's modeling. its data set, its methodology and its assumptions.
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Changing the inputs into the model can allow the Commission and the parties to assess the
reasonableness of NWE's modeling which produced an avoided cost estimate which is a
legitimate subject matter of this proceeding. [ven using historically known data to test the
current model’s results will assist the Commission and the parties to more lully comprehend and
test NWLE's model, data, methodology and assumptions. NWE may not wish to answer these
questions, but they are aimed at the legitimate issue in this inquiry; namely how N'WFE calculated

its avoided cost rate for Greychil and whether that avoided cost is consistent with the law.

V. CONCLUSION
With the exception of GWP-010(a) and (¢). NWE’s objections to Greyclill’s discovery
and the Commission’s discovery should be overruled. Furthermore, the Commission should
either exclude the use of PowerSimm in this proceeding or require NWE to make PowerSimm
available to the Commission and anyv partics that request access to it on a free and non-

discriminatory basis,
RESPECTFULLY SUBMITTED THIS 30th DAY OF DECEMBER, 2015
UD A Ls %W

. i

¥ Ada ﬁf /27/,

for (;rbychﬂ Wind Prime,
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ORDER NO. 03-533

ENTERED AUG 28 2003

This is an electronic copy. Format and font may vary from the official version.
Attachments may not appear.

BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON

UM 1025

In the Matter of

QWEST CORPORATION,
ORDER
Investigation to Review Costs and
Establish Prices for Certain Unbundled
Network Elements provided by Qwest
Corporation.

RN SR g el R N g

DISPOSITION: MOTION TO COMPEL GRANTED IN PART
Introduction

On June 11, 2003, the presiding Administrative Law Judge (ALJ) granted
in part a motion filed by Qwest Corporation (Qwest) to compel discovery of certain
information relating to a cost model filed in this docket by AT&T Telecommunications
of the Pacific Northwest, Inc., AT&T Local Services on behalf of TCG Oregon, and
WorldCom, Inc. (AT&T and WorldCom.).

On June 23, 2003, AT&T and WorldCom filed a Motion for Certification
of the ALJ’s decision pursuant to Oregon Administrative Rule 860-014-0091 and
OAR 860-012-0035(1) (I). In accordance with an agreement by the parties, Qwest
responded to the motion on July 10, 2003. AT&T and WorldCom replied on July 28,
2003.

The presiding AL]J has determined that AT& T and WorldCom failed to
show that the challenged ruling will result in substantial prejudice to the public interest,
undue prejudice to any party, or deny or terminate any person'’s participation in this
. -proceeding. See OAR 860-014-0091. Nevertheless, because the instant dispute involves
a matter of first impression for the Commission and a departure from the Oregon Rules of
Civil Procedure (ORCP), the AL]J certified this issue for Commission resolution.
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Procedural History

Pursuant to the Telecommunications Act of 1996, incumbent local
exchange carriers (ILECs) such as Qwest must provide unbundled network elements
(UNEs) to competitive local exchange carriers (CLECs) at cost-based rates. In prior
dockets, the Commission established the recurring and nonrecurring rates that Qwest
currently charges for UNEs. This investigation docket was initiated to determine if the
Commission-approved UNE rates assessed by Qwest should be revised.

Both Qwest and AT&T/WorldCom have filed cost models in this
proceeding for consideration by the Commission. The purpose of the models is to
estimate the type and cost of telecommunications facilities required to serve Oregon
customers, and specifically, the cost of UNEs. The relative merits of the competing cost
models are the central focus of this investigation.

The cost model sponsored by AT&T and WorldCom is known in the
telecommunications industry as the “HAI model.!” According to Qwest:

[T]he initial step in the [HAI] model upon which the other steps

are based is determining the amount and location of current
demand for local exchange service, network elements, and network
interconnection in Oregon. To establish the location of current
demand, the model relies on geocoded customer location data,
when available, combined with a method of assigning surrogate
locations when geocoded information is not available. After
customers are placed in locations, they are grouped into clusters,
with each cluster representing “a single telephone plant serving
area.” [T]he clusters have a significant effect on the amount of
network-related investment that the model includes, because they
are specifically used to estimate the type and amount of outside
plant required to serve customers. The make-up of a cluster
determines, for example, the amount of feeder and distribution
plant and related investment that HAI assumes is required to serve
a group of customers. There is, therefore, a direct relationship
between the accuracy of HAI's customer locations and clusters on -
the one hand, and the accuracy of the model s estimated
investment for outside plant, on the other.?

AT&T and WorldCom retained a consulting firm, Taylor, Nelson, Sofres
(TNS) to create the customer clusters used in the HAI model. TNS developed a computer
code, or algorithm, for that purpose. The algorithm requires the use of geocoded

" customer location data specific to the state of Oregon.

! There have been several versions of the HAI model. The version at iséue here is “Release 5.3.”
% Qwest Motion to Compel, dated April 4, 2003 at 2-3. See also, HAI Model, Release 5.3 at 3.
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AT&T originally requested that Qwest provide its actual customer
location data for Oregon. When Qwest objected to providing the data,® AT&T and
WorldCom asked TNS to develop the information. TNS created geocoded customer
location data from the most current residential and business address lists available,
pursuant to restrictive licensing agreements with other companies. TNS then used this
customer location data to produce the customer clusters that were delivered to AT&T and
WorldCom for inclusion in the HAI model.*

On February 6, 2003, Qwest filed a series of data requests designed to
ascertain the methodologies and assumptions used in compiling the HAI model. Among
other things, Qwest requested information regarding the process that the model uses to
place customers at particular locations in Oregon and to create “clusters” of customers
that the model treats as the equivalent of distribution areas. As noted above, the customer
location and cluster inputs have a direct impact on the amount of outside plant investment
estimated by the HAI model to be necessary to serve Oregon customers. AT&T and
WorldCom refused to provide Qwest with the customer location data and clustering
algorithm developed by TNS.

On April 4, 2003, Qwest filed a Motion to Compel responses to several of
its data requests.” With respect to the HAI model, Qwest sought to compel discovery of
(a) the data used to determine the locations of customers; (b) the clustering algorithm
used for creating the clusters; (c) documents and data relied upon by the company (TNS)
that created the clusters, including any documents that explain TNS’ processes and
methods for creating the clusters; (d) explanations of the methodology used to place
customers when their actual locations were unknown; and (e) information and data that
permit Qwest to understand the extent to which the customer clusters were formed
without data establishing actual locations of customers. 6

On April 17, 2003, AT&T and WorldCom filed a response opposing
Qwest's Motion to Compel. They contend that:

(a) Qwest has already received a substantial amount of detailed
information regarding the HAI model. The information
provided is sufficient to enable Qwest to analyze the accuracy
of the customer location data and ascertain how the HAI model
functions;

3 Qwest responded that the customer location data requested by AT&T was confidential information, overly
broad, unduly burdensome, and required Qwest to conduct an unduly expensive special study. Qwest
Response to'AT&T's First Set of Data Requests, Request No. 001.

'AT&T and WorldCom's Motion to Request Certification of AL]J Petrillo’s Ruling Granting Qwest's
Motlon to Compel (hereafter, Motion to Certify), dated June 23, 2003, at 2.

% Qwest’s Motion to Compel also requested disclosure of information relating to AT&T and WorldCom's
- construction costs and practices. Those data requests were addressed in the June 11 Ruling, but are not
mentloned in AT&T and WorldCom's Motion to Certify.

% Quwest First Set of Data Requests, Nos. 1-021, 1-022, 1-023, 1-026, and 1-031.
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(b) Under ORCP 43A, AT&T and WorldCom are not required to
produce the customer location data and clustering algorithm.
That information is the intellectual property of TNS and has
never been in the possession, custody or control of AT&T and

WorldCom;

(c) AT&T and WorldCom’s failure to produce the customer
location data is not “inherently prejudicial” to Qwest's analysis
of the HAI model because much of the requested information is
commercially available from TNS for a fee;

(d) The data requested by Qwest is overly broad, unduly
burdensome and not calculated to lead to the discovery of
admissible evidence;

(e) If Qwest had provided its customer location data to AT&T and
WorldCom in the first place, it would not need the data
developed by TNS.

On April 23, 2003, Qwest filed a reply to AT&T and WorldCom. Qwest
refutes the claims made by AT&T and WorldCom and emphasizes that the customer
location data and clustering algorithm are relevant and discoverable.

On May 7, 2003, a telephone conference was convened by the AL]J to
discuss the status of the discovery dispute. During the conference, the parties agreed to
hold additional discussions in an effort to resolve the issue informally.

On May 16, 2003, AT&T and WorldCom notified the Commission that
TNS will allow Qwest to view the customer location data developed for Oregon, as well
as the processes TNS used for creating the cluster information. In order to view this data,
however, Qwest has to pay TNS $5,000 for the “set up,” and $4,000 per day thereafter.
On the other hand, TNS considers the clustering algorithm as “highly confidential
intellectual proyerty, " and refuses to make that information available to Qwest under any
circumstances.’

On May 23, 2003, Qwest notified the Commission that AT&T and
WorldCom's proposal was inadequate. Without access to the algorithms, Qwest can not
replicate the process used by TNS to create the customer clusters in the HAI model.
Qwest also objects to having to pay TNS to view the customer location data. Qwest
estimates that it will have to spend approximately $100,000, and will still be unable to
conduct a meaningful audit.®

T Letter dated May 15, 2003, from Lisa F. Rackner, counsel for AT&T and WorldCom, to AL]J Petrillo.
% Letter dated May 20, 2003, from John M. Devaney, counsel for Qwest, to AL]J Petrillo.
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On or about June 5, 2003, the parties notified the Commission that they
had reached impasse regarding the disputed information requests. On June 10, 2003,
AT&T and WorldCom filed supplemental materials in support of their position.

On June 11, 2003, a telephone conference was held to consider Qwest's
Motion to Compel and other pending procedural matters. At the conference, the ALJ
issued an oral ruling (June 11 Ruling) granting Qwest’s motion in part.

On June 23, AT&T and WorldCom filed a Motion for Certification of the
AL]J’s June Ruling pursuant to OAR 860-014-0091 and OAR 860-012-0035(1) (D).

The June 11 Ruling

At the telephone conference held on June 11, 2003, the ALJ concluded
that:

O The customer location data and clustering algorithm requested by
Qwest are critical elements of AT&T and WorldCom’s HAI model
and are relevant to this proceeding.” See discussion above.

0 AT&T and WorldCom have participated in numerous Commission
cost investigations over the past several years. They are aware that
when a party submits a cost model for consideration, it is subjected to
detailed examination by other parties and the Commission. They also
know that it is standard practice in Commission proceedings for the
parties to submit extensive data requests to determine how cost models
function.

0 AT&T and WorldCom knew or should have known that information
essential to the operation of its HAI model would be subject to detailed
discovery in this proceeding. Specifically, it was reasonable for
AT&T and WorldCom to contemplate that Qwest and other parties
would seek discovery of the customer location data and clustering
algorithm. Thus, any arrangement that AT&T and WorldCom made
with TNS to develop data used in the HAI model should have
contemplated the need for discovery by other parties and the
Commission.

9 OAR 860-014-0045(1) defines “relevant evidence” as (a) Evidence tending to make the existence of any
fact at issue in the proceeding more or less probable than it would be without the evidence, and (b} Is
admissible if it is of a type commonly relied upon by reasonably prudent persons in the conduct of their
serious affairs. Relevant evidence may be excluded under subsection {1)(c) if the probative value is
substantially outweighed by the danger of unfair prejudice, confusion of the issues, or undue delay. The
~.ALJ ruled that AT&T and WorldCom must respond to all of Qwest's discovery requests, with the exception
ofNos. 1-013(b), 1-021, and 1-043. Those requests were found to be overbroad and were limited in scope
by the AL]J. '
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O It is unreasonable for AT&T and WorldCom to claim that data critical
to the operation of its cost model cannot be produced simply because
AT&T and WorldCom chose to use a third party to develop that
information. If the Commission and other parties cannot ascertain
how the HAI model operates, it effectively becomes a “black box” and
cannot be analyzed in detail or compared with other cost models
presented for consideration. AT&T and WorldCom's decision to
retain TNS does not justify refusal to produce information central to
the outcome of this investigation.

O The position advocated by AT&T and WorldCom also creates an
incentive to “farm out” data development to third parties in order to
avoid discovery. This result is contrary to the public interest because
it prevents disclosure of relevant information, disadvantages other
parties, and impedes the ability of the Commission to carry out its
statutory responsibilities.

O AT&T's and WorldCom's proposal that Qwest pay TNS a fee to
obtain the customer location data used in the HAI model is rejected. It
is unreasonable to require parties and/or the Commission to pay for
discovery. Not only does such a policy seriously disadvantage
opposing parties, it also limits the Commission’s fact finding ability.
Both are clearly unacceptable from a public interest standpoint.

(0 AT&T and WorldCom'’s claim that Qwest already has sufficient
information to enable it to recreate the customer location data and
clustering algorithm is not persuasive. Qwest should not have to
perform a separate analysis or study in an effort to recreate how the
HAI model functions. Qwest and the Commission'® should have
access to the formulas and algorithms that allow them to replicate the
customer clusters and meaningfully audit the process TNS used to
create the clusters.

0 AT&T and WorldCom have not explained why the protective order
issued in this proceeding does not adequately protect the
confidentiality of the information requested by Qwest."! The
Commission’s standard protective order is specifically tailored to
safeguard confidential commercial information from unauthorized
disclosure.

Motion to Certify

1 AT&T and WorldCom also declined to provide PUC Staff with the customer location data used in the
HAI model. See, Response of AT&T Communications of the Pacific Northwest to Staff Request

No. AT&T 18-23, Dated May 6, 2003, Response to Data Request No. 19.

" Order No. 02-771, entered October 30, 2002.
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OAR 860-014-0091(1) provides that a ruling of the ALJ may not be
appealed during the proceeding except where the AL] certifies the question to the
Commission pursuant to OAR 860-012-0035(1) (i), upon a finding that the ruling (a) May
result in substantial detriment to the public interest or detriment or undue prejudice to any
party; or (b) Denies or terminates any person’s participation. AT&T and WorldCom
argue that the June 11 Ruling is“contrary to law and the public interest, and will result in
substantial prejudice.”'?

ORCP 43A. AT&T and WorldCom reiterate their claim that the June 11
Ruling is unlawful because it contravenes ORCP 43A, which limits discovery to
documents in the “possession, custody and control of the party upon whom the request is
served.” AT&T and WorldCom acknowledge that “Oregon appellate courts have not
interpreted the phrase “possession, custody and control,” but emphasize that cases
1nterpret1ng Rule 34 of the Federal Rules of Civil Procedure (FRCP) require that a party
have “control” over the requested items. 13

AT&T and WorldCom's argument is not persuasive. To begin with,
OAR 860-011-0000(3) specifically provides that “the Oregon Rules of Civil Procedure
shall govern in all cases, except as modified by these rules, by order of the Commission,
or by ruling of the ALJ." Subsection (3) acknowledges that it may be necessary for the
Commission to adopt procedures different from those set forth in the ORCP in ordr to
accommodate circumstances unique to utlhtdy regulatory proceedings. The instant dispute
is an example of precisely such a situation.”” Here, AT&T and WorldCom have taken the
illogical position that fundamental elements of their cost model should be shielded from
discovery when the model] itself is the focus of this docket. As the ALJ emphasized in his
June 11 Ruling, the Commission and other parties must be able to examine fully all of the
formulas and algorithms essential to the operation of the model. Absent such

information, the model is little more than a “black box,” and cannot be accorded
substantial weight.

Furthermore, as Qwest points out, the cases cited by AT&T and
WorldCom interpreting FRCP 34 can be distinguished from the factual situatbn
presented here. In those cases, the federal courts declined to require production of
documents possessed by a third party that were prepared, not for use in the litigation, but
in the ordinary course of the third party’s business. In this case, by contrast, AT&T and
WorldCom retained TNS to develop cost model inputs that are at the very heart of the
Commission’s investigation. We agree with the ALJ that AT&T and WorldCom's
decision to employ a third party to supply important model inputs should not insulate
them from the duty to disclose relevant information about their model. Under the
circumstances, it was both logical and reasonable to expect that the Commission and
other parties would require access to the customer location data and clustering algorithm.

2 AT&T and WorIdCom MOUOH to Certlfy at 3.

*1d. at 4-6.

1" Although the parties do not address this pomt itis arguable that TNS is an agent of AT&T and
- WorldCom, thereby affording them “possession, custody, and control” of the TNS data.
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In their reply comments, AT&T and WorldCom claim that the June 11
Ruling contravenes the public interest. They maintain that the Commission “has a strong
interest in ensuring that parties who appear before it can expect fair procedural rulings
that uphold the ORCP.”"® While it is certainly true that parties are entitled to “fair
procedural rulings,” the public interest clearly necessitates an exception to ORCP 43A in
this case for the reasons described above. The public is ill served by allowing a party to
foreclose discovery of crucial information simply because another entity was used to
develop that information. Such a policy would seriously constrain the fact finding ability
of the Commission and prevent us from making decisions based upon a full and complete
record. As the AL]J recognized, the Commission has adopted a protective order process
designed to safeguard confidential information. There is no reason why AT&T and
WorldCom could not have made arrangements with TNS to have the customer location
data and clustering algorithm released pursuant to the protective order.

AT&T and WorldCom's proposal to have Qwest pay to obtain the
customer location materials from TNS is also contrary to the public interest. As the AL]J
emphasized, such a policy would disadvantage parties without significant financial
resources and would seriously limit the fact gathering capability of the Commission Staff.

Undue Prejudice. AT&T and WorldCom argue that the June 11 Ruling
results in undue prejudice because it subjects them to discovery sanctions “for failing to
produce documents that they do not possess and cannot obtain.”'® AT&T and WorldCom
assert that their decision to contract with TNS was not “improper or illegal” and should
not cause them to be “punished” because they are unable “to do the impossible.”!”

The flaw in this argument is that AT&T and WorldCom have a
fundamental obligation to make essential elements of their model available to the
Commission and other parties for review and analysis. Without such information, the
Commission does not have an adequate basis upon which to judge the merits of the
model. While there is certainly nothing improper about retaining a third party to develop
model inputs, it does not relieve AT&T and WorldCom of their duty to produce data
underlying their model. As emphasized above, AT&T and WorldCom should have
known that every significant element of the HAI model would be subject to discovery
and should have taken this into account when they made arrangements with TNS to
develop the customer location data and clustering algorithm. AT&T and WorldCom
cannot rely on their arrangement with TNS to shield critical data from discovery and still
expect the Commission to accord substantial weight to the results of the cost model."

In fact, AT&T and WorldCom are in a predicament of their own making.
When they retained TNS to develop the customer location/clustering data, they knew that

> AT&T and WorldCom Reply at 7.
'® AT&T and WorldCom Motion to Certify at 1; Reply at 1.
17

1d.
'8 AT&T and WorldCom acknowledge that, “to the extent that the Commission determines that the HAI
model is not adequately verifiable, that should be factored into the weight it gives the model.” AT&T and
WorldCom Reply at 6. ‘ :
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TNS had refused to disclose the same data in other jurisdictions."® AT&T and
WorldCom explain that they decided to use TNS only after Qwest refused to produce its
actual customer location data. They further add that they chose not to seek an order
compelling Qwest to respond because of their concern about delay.?’ This may be true,
but the fact remains that AT&T and WorldCom opted to use TNS despite knowledge of
its nondisclosure policy. They now blame Qwest for their situation, but, in reality, they
made a strategic error by assuming they would not have to divulge the customer location
data and clustering algorithm in this proceeding. Any sanctions AT&T and WorldCom
incur for failure to comply with the June 11 ruling will not constitute undue prejudice.

Oregon Trade Secret Act. AT&T and WorldCom have asked TNS to
produce the information required by the June 11 Ruling. TNS has refused, however,
claiming that the customer location and clustering algorithm are “trade secrets.” AT&T
and WorldCom assert that TNS’ trade secret claim “appears to be sound” and that the
disputed information is therefore protected from disclosure by the Oregon Trade Secret
Act, ORS §646.461 et seq. They allege that the June 11 Ruling therefore places them “in
an impossible bind, contrary to the public interest, and to their significant detriment.”?!

Again, this argument misses the point. If AT&T and WorldCom want the
Commission to accord weight to the results of the HAI cost model in this proceeding,
they must disclose all of the information necessary to determine how the model works.
AT&T/WorldCom cannot rely on TNS’ trade secret claim to make relevant information
inaccessible to other parties and the Commission.

While AT&T and WorldCom have clearlgl placed themselves “in a bind,”
their situation may not be “impossible” as they contend.”? If TNS is unwilling to provide
the customer location data and clustering algorithm required to properly analyze the HAI
model, perhaps AT&T and WorldCom can resubmit the model using actual customer
location data obtained from Qwest, and a clustering algorithm developed by a firm other
than TNS. Since AT&T and WorldCom never addressed this possibility, it is unclear
whether these tasks can be performed within a reasonable time frame. Nevertheless,
there remains a possibility that AT& T and WorldCom might be able to find a way out of
the dilemma they have created for themselves.

Commission Decision

For the reasons set forth above, the Commission affirms the AL]J’s June 11
Ruling granting, in part, Qwest's Motion to Compel. We find that an exception to
ORCP 43A is appropriate under the circumstances presented in this case. AT&T and
WorldCom cannot prevent discovery of relevant information central to the outcome of

19 AT&T and WorldCom Motion to Certify at 7.

20 This decision was made notwithstanding the fact that the Arizona Commission had previously ordered
Qwest to provide its customer location data within 30 days. See, Supplemental Materials in Support of
AT&T and:'WorldCom's Opposition to Qwest's Motion to Compel Discovery at 5, also, Exhibit D.

2L AT&T and WorldCom Motion to Certify at 7-8. B

% Id at 8. S
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this proceeding simply because they chose to have the data developed by a third party.
Second, we find that it is contrary to the public interest to require parties to Commission
proceedings (and potentially the Commission itself) to pay for discovery.

10
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If AT&T and WorldCom do not produce the information required by the
June 11 Ruling, the Commission will accord limited weight to those elements of the
HAI model that depend on the omitted information.

ORDER

IT IS SO ORDERED.

Made, entered, and effective

Roy Hemmingway Lee Beyer
Chairman Commissioner

A party may request rehearing or reconsideration of this order pursuant to ORS 756.561. A
request for rehearing or reconsideration must be filed with the Commission within 60 days
of the date of service of this order. The request must comply with the requirements in
OAR 860-014-0095. A copy of any such request must also be served on each party to the
proceeding as provided by OAR 860-013-0070(2). A party may appeal this order to a court
pursuant to applicable law. ‘

11



