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DEPARTMENT OF PUBLIC SERVICE REGULATION 
BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MONTANA 
 

* * * * * 
 

IN THE MATTER OF NorthWestern ) REGULATORY DIVISION 
Energy’s Petition for a Short-Term  ) 
Waiver from Full Compliance with  ) DOCKET NO. D2011.6.53 
The Community Renewable Energy  ) 
Project Purchase Requirement  ) 
 
 

INITIAL BRIEF OF THE MONTANA CONSUMER COUNSEL 

 

 In accordance with the briefing schedule established at the close of the public hearing in 

this matter, the Montana Consumer Counsel (MCC) submits its Initial Brief. 

 

I. BACKGROUND. 

 On June 30, 2011, NorthWestern Energy (NWE or the Company) filed a Petition for 

Waiver from Full Compliance with the Community Renewable Energy Project Purchase 

Obligation (petition).  NWE stated that it had undertaken all reasonable steps to procure 

renewable energy credits (RECs) and output from community renewable energy projects 

(CREPs) as required by § 69-3-2004(b), MCA.  NWE also stated that it would not be able to 

reach full compliance with the CREP purchase obligation by the beginning of 2012 and 

requested a temporary waiver from full compliance as provided in § 69-3-2004(b)-(c), MCA.  

Petition, p. 1.  The petition was supported by the testimony and exhibits of David E. Fine 

(Exhibit NWE-1) and Steven E. Lewis (Exhibit NWE-2). 

 MCC petitioned for and was granted intervention.  The Natural Resources Defense 

Council (NRDC) also intervened.  After discovery, MCC prefiled the testimony of Larry Nordell 

on November 4, 2011 (Exhibit MCC-1).  No other testimony was prefiled in this docket. 

 

II. MCC TESTIMONY. 

 Dr. Nordell described the CREP purchase obligations as requiring jurisdictional utilities 

to acquire CREPs beginning in 2012, with NWE’s proportional share being 44 MW.  That share 
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increases beginning in 2015 depending on retail sales in 2014.  In 2009 the legislature raised the 

maximum size of a CREP from 5 MW to 25 MW.  Exhibit MCC-1, p. 1-2.  He also described the 

steps that NWE took to meet the CREP purchase obligation and noted that although the 

Company was continuing negotiations with one or more qualifying facilities that could meet the 

definition of CREPs, their development schedules were uncertain.  That left NWE in the position 

of requesting a partial waiver of the purchase obligations and penalties provided in § 69-3-2004, 

MCA.  Exhibit MCC-1, p. 2. 

 Dr. Nordell then described the sometimes conflicting requirements on NWE and their 

effect on its responsibilities, including the provisions of § 69-3-2007 that a utility is not obligated 

to take electricity from an eligible renewable resource unless the cost is less than or equal to bids 

from other suppliers.  Exhibit MCC-1, pp. 2-3.  Dr. Nordell concluded that NWE has made a 

good faith effort and has taken all reasonable steps as required by law to procure resources to 

meet the CREP requirements, and that its failure to comply is not due to any inaction on its part, 

but rather to the paucity of attractive offers and to its efforts to meet other requirements of law 

and regulations to satisfy the renewable portfolio standards and meet the needs of its customers 

reliably at minimum cost.  He testified that no public interest would be served by punishing 

NWE in this case and recommended that the Commission grant the requested waiver.  Exhibit 

MCC-1, pp. 4-5. 

 

III.  HEARING. 

 The Commission held a public hearing on NWE’s petition on February 15, 2012.  At the 

hearing, NWE presented the testimony of its witnesses Mr. Fine and Mr. Lewis, and MCC 

presented the testimony of Dr. Nordell.  In his opening statement, counsel for NRDC stated that 

no purpose would be served by penalizing NWE for failing to meet the CREP purchase 

requirements in 2012.  Tr. 23:6-8.  He did question NWE’s requested three year waiver, 

however.  Tr. 23:18-22.  NRDC presented no evidence with regard to the proper duration of the 

waiver. 

 Mr. Fine was asked about the need for a waiver of the duration requested.  In response, 

Mr. Fine testified that it takes time to develop projects, to run competitive processes, and it takes 

time for projects to come to fruition.  He also testified that the requested duration “seems like a 
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reasonable amount of time.”  Tr. 93:20-94:23.  Dr. Nordell was also asked if he had an opinion 

about the proper length of the requested waiver.  In response, he testified: 

  I really don’t have any opinion on it, other than my concern is 
  that consumers be treated fairly in this, and that the need to meet  
  CREP requirements be interpreted. . .with a reasonable view of 
  the impact on ratepayers.  Tr. 155:13-22. 
 
 In his prefiled testimony, Dr. Nordell testified that NWE has made a good faith effort and 

has taken all reasonable steps as required by law to procure resources to meet the CREP 

requirements.  Exhibit MCC-1, p. 4, ll. 27-29.  He was asked at the hearing whether the statutory 

requirement of “all reasonable steps” was the same as “good faith effort.”  He responded that he 

would use the terms interchangeably.  Tr. 155:3-9. 

 Counsel for the Commission asked Dr. Nordell whether MCC considers meeting the 

CREP requirements to be a lower priority than meeting the overall RPS requirements.  He 

responded the CREP requirement’s cost cap and waiver provisions make it palatable from a 

consumer’s perspective and that  

 

By itself, it provides no benefit to consumers.  It provides only 
risk of higher cost.  And for whatever reason the legislature had 
in passing it, they did provide the cost cap and waiver. . . .I 
would say it does not have a high priority on its own if the cost  
cap is violated.  Tr. 151:16-152:1. 
 
 

IV.      CONCLUSION. 

 No party in this docket opposed the granting of the waiver requested by NWE.  The 

Commission should grant NWE‘s petition. 

 Respectfully submitted April 6, 2012. 

 

             

        _____________________________ 

        Mary Wright 
        Attorney 
        Montana Consumer Counsel 
        111 North Last Chance Gulch 
        Helena, Montana  59620-1703 


