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IN THE MATTER of the Application of ) TRANSPORTATION DIVISION
TABISH BROTHERS DISTRIBUTORS, INC., )
Missoula, Montana, for a Class C ) DOCKET NO. T-9363
Montana Intrastate Certificate of )
Public Convenience and Necessity. ) ORDER NO. 5936
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APPEARANCES

FOR THE APPLICANT:

Michael J. Sherwood, Sherwood Law Office, 401 North Washington, P.O. Box 8142,
Missoula, MT 59802/59807

FOR THE PROTESTANTS:

Hugh Sweeney, Attorney at Law, P.O. Box 2175, Billings, MT 59103, appearing on behalf
of H.F. Johnson, Inc.

William E. O'Leary, Attorney at Law, 309 Geddis, Helena, MT 59601, appearing on behalf
of Keller Transport, Inc.

Jerome Anderson, Attorney at Law, P.O. Box 866, Helena, MT 59624, appearing on behalf
of Hornoi Transport, Inc. and Dixon Brothers, Inc.



FOR THE COMMISSION:

Chuck Evilsizer, Staff Attorney, Bonnie Lorang, Assistant Administrator, Transportation
Division, 2701 Prospect Avenue, Helena, MT 59620

BEFORE:
CLYDE JARVIS, Chairman

JOHN B. DRISCOLL, Commissioner
WALLACE "WALLY" C. MERCER, Commissioner

BACKGROUND

On February 9, 1989 the Montana Public Service Commission (Commission)
received an application from Tabish Brothers Distributors, Inc. (Tabish or Applicant), 955 Beech St.,
P.O. Box 8448, Missoula, Montana for a Class "C" intrastate Certificate of Public Convenience and
Necessity. Tabish seeks authority to transport gasoline; gasoline, casing heads; gasoline, natural,
gasoline, N.O.S. J.P. 4 Jet Fuel; tractor fuel; naptha and solvents; jet fuel; miscellaneous bottled and
compressed industrial gases, including but not limited to acetylene, oxygen, nitrogen, and nitrous
oxide, between all points and places in the State of Montana.

The above described application was publicly noticed by first class mail and
publication. Protests were received from H.F. Johnson, Inc., Keller Transport, Inc., Hornoi Trans-
port, Inc. and Dixon Brothers, Inc.

The noticed public hearing on this matter was held May 17, 1989 in the Commission

Conference Room, 2701 Prospect Avenue, Helena, Montana.
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SUMMARY OF TESTIMONY

Mr. Frank Tabish of Missoula, Montana appeared and testified in support of the
application. Tabish Brothers Distributors, Inc. (Applicant) is a Montana corporation which began
operations in 1966. Frank Tabish and his brother George Tabish are co-owners of the corporation.
The Applicant has engaged in the transportation and distribution of fuel, primarily jet fuel.

The Applicant's equipment includes two Peterbuilt tractors, a 7,500 gallon trailer,
9,500 gallon trailer, and a 1981 45' Fruehauf trailer. All equipment is owned free and clear.

The Applicant's business office is located on leased land in Missoula. There are a
total of five employees, including the owners. The truck drivers attend an annual safety meeting
sponsored by its insurance company and all Conoco driver safety meetings. Mr. Tabish personally
conducts a road test with his drivers approximately six times per year. The Applicant owns four
above ground storage tanks with a total capacity of 78,000 gallons. These tanks have been used to
store up to 8,000 gallons of fuel for Empire Airlines. No additional charge is assessed for storage.
Mr. Tabish also testified regarding the precautions which must be taken to prevent contamination
of aviation gas and jet fuel, specifically the flushing of the trailer tanks at the terminals. The
Applicant does not have flushing equipment at its facility.

The Applicant presently holds an Interstate Commerce Commission permit (M.C.
153792) authorizing interstate transpor tation as a contract carrier. There also exists an ICC Certifi-
cate (M.C. 153792 Sub 1-C) in the name of "Frank Tabish and George Tabish d/b/a Tabish Brothers
Trucking" authorizing interstate transportation of general commodities as a common carrier.

Mr. Tabish testified that since last summer, the Applicant has hauled aviation gas

from Salt Lake City, Utah to Missoula for Conoco, Inc. He stated that Conoco owns the transported
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product and Tabish bills Conoco directly. The Applicant also currently hauls jet fuel for three
customers as a private carrier.

Mr. Lee Dosch, Missoula Plant Manager for Liquid Air Corporation, appeared and
testified in support of the application. Liquid Air produces and distributes industrial and medical
gases which are stored in high pressure cylinders. Liquid gas is transported in bulk to Missoula and
then transferred to smaller cylinders. Liquid Air also produces acetylene gas at Missoula. Liquid
Air does not produce or distribute fuels or gasoline.

Mr. Dosch stated that the motor carrier currently serving Liquid Air in Missoula
(Western Transport) is not providing reliable service. Specifically, the current carrier has failed to
appear as requested twice in the last six months. The current carrier also provides different drivers

which must be briefed with respect to the hauling procedures for the product.

Liquid Air requires one shipment from Missoula to Butte each week, and one
shipment to Helena every 7 to 10 days.

Mr. Gary Hunt, Account Manager of Aviation Sales (Western Division) for Conoco,
Inc., Katy, Texas, testified in support of the application. He stated that the Applicant is one of
Conoco's "light oils" distributors, although most aviation gas is sold directly by Conoco, and not
through distributors. He negotiated the existing contract with Tabish for the transportation of
aviation gas from Salt Lake City to Missoula. He also said that Conoco intends to begin production
and distribution of aviation gas at it Billings facility within the next two weeks. Conoco intends to
sell aviation gas to Empire Airlines in Missoula from its Billings facility; and jet fuel to Empire from

a new Conoco terminal in Missoula.
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Mr. Hunt stated that currently Conoco sells jet fuel to Empire "F.O.B. at the rack” at
the Exxon terminal in Missoula, under a trade-off arrangement with Exxon. But when the new
Conoco terminal begins operating (within 60 days), Conoco will sell directly to Empire.

Mr. Hunt stated that Conoco pays Tabish for the transportation of aviation gas from
Salt Lake City to Missoula -- that is, the Bill of Lading is paid by Conoco's Transportation Billing
Department. Conoco's agreement with Empire is a one year renewable contract. Later during the
hearing, Mr. Hunt stated that Conoco effectively pays half of the freight from Salt Lake, and Empire

pays the other half.

Conoco does not require that a carrier have "dedicated equipment” if the terminals
have flushing facilities. The Conoco Billings facility does have flushing facilities, and the new
Missoula terminal will have flushing facilities.

Conoco currently sells Empire approximately 120,000 gallons of aviation gas per
year, and 250,000 to 300,000 gallons of jet fuel per year.

Mr. Hunt also stated that Empire's storage tanks only hold 12,000 gallons, and
Empire has requested that Tabish be Conoco's carrier, because of the additional storage capacity
available from Tabish.

Mr. Hunt also stated that Conoco has not utilized the services of Protestants for the
intrastate transportation of aviation gas in the past, but he did not express any objection to
considering it in the future.

Mr. Joe Degem, General Manager of Empire Airlines in Missoula also testified in

support of the application. He stated that Empire purchases aviation fuels from Conoco for their own
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aircraft and for sale to airlines, the U.S. Forest Service, Department of Defense, and contractors.
Tabish has hauled aviation gas for Empire from Salt Lake City for approximately one year.

Mr. Degem testified that Empire's storage tanks hold a total of 12,000 gallons, and
that Tabish sometimes stores excess fuel in its tanks, until Empire's tanks can take the additional
volume. He further stated that the main storage capacity prob lem arises during the fire season due
to the fire bomber fuel demand. Empire currently has jet fuel contracts with the Department of
Defense and Northwest Airlink.

Mr. Degem stated that the main reason he prefers Tabish is due to its extra storage
capacity. He also likes the way Tabish does business, and knows of no safety concerns in their
operation. He also stated that he has not attempted to utilize the services of the Protestants, but
would consider it if they could offer satisfactory service.

Mr. Ralph Ashmore, Line Manager for Empire Airlines testified in support of the
application. Empire Airlines can store 24,000 gallons of jet fuel at its facility in Missoula. Empire
does not have a shortage of storage capacity for jet fuel. The shortage situation only applies to
aviation gas.

Mr. Ashmore's responsibilities include ordering jet fuel through R&L Trucking
(operating under an equipment lease to Keller Transport, Inc.) in Stevensville. He described his dis-
satisfaction with the service provided by R&L Trucking, based upon two late deliveries. On one
occasion, a delivery due Monday morning did not arrive until 9:00 p.m. that night.

Mr. Ashmore also stated that he has not utilized the services of the Protestants.
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DISCUSSION AND FINDINGS

At the conclusion of Applicant's case, the Protestants moved to dismiss the

application as it pertains to aviation gas and jet fuel on the following grounds:

a.

b.

o

Failure to prove public convenience and necessity;

The shippers have merely stated a "preference” for the services of the Applicant,
which is insufficient to establish public convenience and necessity;

The shippers have acknowledged that they have not used the services of at least three
of the Protestants, and it is ordinarily required that other carriers' services be used and
found wanting; and further, the shippers have failed to investigate the availability of
Protestants' services;

The granting of a Class "C" petroleum products Certificate could undermine the
traditional Class "B" petroleum products common carriage system.

The Applicant has failed to present technical shipper testimony establishing that a

shipper actually paid for the transportation services.

The Commission finds merit in a-c above. The Commission's consideration is governed by the

guidelines set for in § 69-12-323 (2)(a), MCA. The threshold consideration under this statute is

whether the Applicant has demonstrated that there is a public need for the proposed service. The

Commission finds that the Applicant has failed to make this showing with respect to the petroleum

products (aviation gas and jet fuel) portion of the application. Conoco and Empire merely expressed

a preference for the services of the Applicant, and they failed to establish that other common carrier

services had been investigated or utilized and found inadequate for their needs. The only other al-

leged need for the Applicant's services was founded upon the additional storage capacity Tabish can
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provide. On this point also, the Applicant failed to demonstrate a sufficient investigation or
utilization of other common carriers which was found inadequate for the shipper's needs. The
Commission does not consider the availability of storage capacity alone as sufficient grounds for
granting a Certificate of Public Convenience and Necessity. Since the Commission finds that the
Applicant has failed to demonstrate public need for the petroleum products service, that portion of
the application will be denied.

The Commission finds that the Applicant has demonstrated sufficient public need
with respect to the industrial gases portion of the application. The testimony of Mr. Lee Dosch of
Liquid Air Corporation demonstrates the inadequacy of existing service and the need for the services
of the Applicant. Therefore, the remaining considerations under the Commission's traditional public
convenience and necessity analysis must also be considered with respect to this portion of the
application. The next consideration is whether a grant of additional authority will harm the
operations of existing carriers contrary to the public interest. Since no evidence of harm was
presented, the Commission concludes that the proposed service will not harm existing carriers.

The final consideration is whether the Applicant is fit, willing and able to provide the
proposed service. The Commission finds through the testimony of Mr. Tabish and Mr. Dosch that
the Applicant satisfies this requirement. Namely, the Applicant's financial condition is satisfactory,
it intends to provide the service sought, and has adequate equipment and facilities to provide the
service. There was no showing that the Applicant lacks the experience or expertise to provide the
proposed service. The Commission will therefore grant the industrial gases portion of the

application.
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CONCLUSIONS OF LAW

The Montana Public Service Commission properly exercises jurisdiction over the
parties and matters in this proceeding pursuant to Title 69, Chapter 12, MCA.

The Commission has provided adequate notice and opportunity to be heard to all
interested parties in this matter.

With respect to the petroleum and petroleum products portion of the application, the
Commission concludes that the public convenience and necessity does not require authorization of
the proposed service. 8§ 69-12-323, MCA.

With respect to the industrial gases portion of the application, the Commission
concludes that the public convenience and necessity requires the authorization of the proposed
service; and further, that the Applicant is fit, willing and able to provide the proposed service. 8 69-
12-323, MCA.

In hearing this application, the Commission has given due consideration to the
transportation service being furnished by other existing transportation agencies, the likelihood of the
proposed service being permanent and continuous throughout 12 months of the year, and the effects

upon other transportation services. 8 69-12-323, MCA.
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_ORDER

NOW THEREFORE, IT IS HEREBY ORDERED AS FOLLOWS:

1. The application in this docket is GRANTED for a Class "C" Certificate of Public
Convenience and Necessity authorizing the transportation of miscellaneous bottled and compressed
industrial gases, including but not limited to acetylene, oxygen, nitrogen, and nitrous oxide between
all points and places in the State of Montana.

2. The application in this docket is DENIED with respect to the transportation of
gasoline; gasoline, casing heads; gasoline, natural; gasoline, N.O.S. J.P. 4 Jet Fuel; tractor fuel;
naptha and solvents; and jet fuel, between all points and places in the State of Montana.

3. Within thirty (30) days following the mailing of this Order, the Applicant must

comply with all rules and regulations of the Montana Public Service Commission.

DONE AND DATED this 12th day of June, 1989 by a vote of 3 -0 .
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BY ORDER OF THE MONTANA PUBLIC SERVICE COMMISSION

CLYDE JARVIS, Chairman

JOHN B. DRISCOLL, Commissioner

WALLACE W. "WALLY" MERCER, Commissioner

ATTEST:

Ann Purcell
Acting Commission Secretary

(SEAL)

NOTE: Any interested party may request that the Commission

reconsider this decision. A motion to reconsider must be filed within ten (10) days.
See ARM 38.2.4806.



