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TIRES-R-US, P e t i t i o n  f o r  Declara- ) 
t o ry  Xuling on &&e Appl icabi l i ty  ) 
of Montana Motor C a r r i e r  Laws t o  ) BBCKZT NO. T-9688 
Motor Vehicle Transportat ion of 1 
Used T i r e s  and R i m s  f o r  Sa le ,  ) PRELILM-IXARY 
Recycling, an& Storage a t  a Land- ) DECLEL94TORY RULIXG 
f i l l  Disposal S i t e .  1 

Introduct ion 

I. On August 8 1 9 9 0  Vern Reum, &a Tires-R-Us (Reum) , 

f i l e d  with the  Nontana Public Service Commission (PSC) an appl i -  

c a t i o n  f o r  I n t r z s t a t e  Certificate of Publ ic  Convenience and Ne- 

c e s s i t y ,  Class D (garbage) ,  l imi ted  t o  routes  including l i s -  

sou la ,  Whitzfish, Columbia F a l l s .  and K a l i s p e l l  t o  Polson and 

l imi ted  t o  used t i r e s  and wheels. 

2 .  During the prelimina-y s t a q e s  of t h e  app l i ca t ion  pro- 

cess  a s i g n i f i c a n t  quest ion arose ps  t o  whether, under t h e  "p r i -  

mary business  t z s t , "  Reum's a c t i v i t i e s  were such t h a t  an authori-  

t y  was required.  T h e  PSC and Reum agreed that the  Applicat ion 

should be stayed p e n d i ~ g  a groper resol i l t ion  of the  ques t ion  an6 

t h a t  t h e  question would be answered by a Declaratory Ruling. 

3 .  On September 9 ,  1 9 9 0  t h e  PSC received a P e t i t i o n  f o r  

Declaratory Ruling from Eeum. On A p r i l  5 ,  1991 the p s C  issued a 

Notice of P e t i t i o ~  f o r  Declzrator l~ Ruling, referencing t h e  proce- 
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dure appl icable ,  s e t t i n g  f o r t h  t h e  f a c t s ,  i den t i fy ing  t h e  ques- 

t i o n s  of law, and e s t a b l i s h i n g  a comment period. Although bhe 

PSC allowed f o r  hea r ing  f o r  good cause, no pa r ty  or  p a r t i c i p a n t  

requested one. 

4 .  The PSC now determines t h a t  it can properly i s s u e  a 

J r e l b i a a r y  Declaratory Ruling on the  r e l evan t  quest ions or' ~ E W ,  

bu t  must extend t h e  time f o r  r u l i a g  on t h e  proper app l i ca t ion  of 

t h a t  law t o  Reum's o p e r t t i o n s  u n t i l  a f t e r  receiving addi t ion21 

f + c t s  from Relm. The a l t l r n a t i v e  of holding Rzunls ooerat ions 

n 7 

a s  regulated inotor c a r r i a g e  would be based only on cnere being 

insuf  f i d i e n t  f a c t s  t o  d e t e n i n e  oi5ierwise, which would be unfa i r  

and unproductive under t h e  circumstances. 

FACTS 

5 .  T h e  f a c t s  upon which t h i s  prel iminary ru l ing  w i l l  be  

made a r e  as  follows. Reum'operates a motor vehic le  f o r  t h e  c a b -  

l e c t i o n  and t zanspor ta t ion  of used t i r e s  arzd wheels from t i r e  

businesses .  Reum charges a f ee  f o r  t h i s  serv ice .  Reum trzns-  

p o r t s  the t i r e s  and wheels t o  Reum's f a c i l i t y  i n  Polson, Nan- 

tans. At t h a t  f a c i l i t y  Reum s o r t s ,  s e l l s ,  processes,  recycles ,  

o r  s t o r e s  the used t i r e s  and wheels. Storage i s  f o r  an t i c ipz ted  

processing and recycl ing .  Stora5e i s  i n  a s t a t e  c e r t i f i e d  Hznd- 

f i l l  d i sposa l  s i t e .  



QUZSTION OF -0-W 

6 .  T h e  ques t ion  of h w  upon which "his p r e l h i n a r y  r u l i n g  

w i l l  be made i s  a s  fol lows.  Whetiier R e m ' s  a c t i v i t i e s  ax2 those 

of an unregulated. p r i v a t e  c a r r i e r  a s  being; an inc idec t  t o  the  

conduct of a nont ranspor ta t ion  business o r  whether Reum's a c t i v i -  

t i e s  a r e  those of a regula ted  motor c a r r i e r  and, i f  so ,  whether 

the  proper a u t h o r i t y  appl icable  is  Class D . (ga rbage) .  

ANALYSIS 

7 .  Reum is engaged i n  a used t i r e  and whesl business in- 

volving severa l  r e l a t e d  elements, one of w h i c h ' i s  the t ransporta-  

t i o n  of used t i r e s  and wheels by motor veh ic le .  Predominantly, 

t h e  - .  t r a n s p o r t a t i o n  element occ-ars a t  t h e  c o l l e c t i o n  s tage  of 

Reum's operat ion -- Reum uses a motor v e h i c l e  to '  c o l l e c t  used 

L . ~ r r e s  and wheels from various sources ( t i r e  businesses)  aro~lnd 

northwestern Montana and t r anspor t s  them t o  h i s  processing and 

s torage  f a c i l i t i e s  near Polson, Montana, 

-=+it-:-- The sources 05 t h e  used t i r e s  and wheels pay Reum f o r  

h i s  se rv ice  of c o l l e c t i n g  t h e  used t i r e s  and wheels a~lE t rans-  

por t ing  them away from t h e  source. The sources r e l ease  a l l  in-  

t e r e s t  and concern i n  t h e  used t i r e s  and wheels t o  Retun. I n  

L\is regard t h e  used t i r e s  an6 wheals have a negative value t o  

the  source -- t h e  source i s  w i l l i n g  t o  pey Reum t o  rsrnove i t s  

burden. of maintaining o r  otherwise d ispos ing  of them. With re- 

spect  t o  t h i s  negatiyie value concept, t h e  used t i r e s  and wheels 

have a c h a r z c t e r i s t i c  of garbage or  waste. 
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9 ,  A t  h i s  processing and s tarage  f a c i l i t i e s  Rem s o r t s  

< ~ e  used t i r e s  and wheels. Some of the used t i r e s ,  and apparent- 

l y  a l l  of the  used wheels, a r e  then sold o r  s tored  and o f fe red  

f o r . s a l e  a s  s 2 r ~ i c e z b L e  o r  a s  scrap .  Some of the  used t i z e s  are  

processed through buff inq o r  o t h e r  process i n t o  raw mater ia l  f o r  

s a l e .  Some of t h e  used t i r e s  a r e  s to red ,  buried i n  trenches i n  

a  s t a t e  c e r t i f i e d  l a n d f i l l  d i sposa l  s i t e ,  intended f o r  r e t r i e v a l  

and processing as  t h e  market f o r  the  produced raw mater ia l  clic- 

t a t e s  o r  allows. A s  with the  negzt ive value concept, b u r i a l  a t  

a d i sgosa l  s i t e  a l s o  gives the  used t i r e s  the  c h a r a c t e r i s t i c s  of  

garbage o r  waste,. 

1 0 .  Turninrj t o  t h e  laTd app l i cab le ,  t r anspor ta t ion  by motor 

veh ic le  is  regula ted  by the  PSC . i f  it is done by a  !'motor c a r r i -  

e r "  a s  defined i n  Sect ion 69-12-101 ( 6 )  , K A ,  and r e l a t e d  provi- 

s ions .  See genera l ly ,  Section 69-12-201, MCA, Although t h e r e  

a r e  s p e c i f i c  s t a t u t o r y  exemptions, e .  g. Section 69-12-102, MCA, 

2nd s i m i l a r  provis ions ,  none a r e  apcl iczble  i n  t h i s  mat ter ,  

Therefore, the  r u l i n g  i n  t h i s  case  w i l l  t u r n  on whether Rem, 

through h i s  t r anspor tz t ion  a c t i v i t i e s ,  f a l l s  within the d e f i n i -  

t i o n  of "motor c a r r i e r . "  

11. Insofar  as it  i s  r e l e v a n t  t o  t h i s  ac t ion ,  a "motor 

c a r r i e r "  is any person operat ing a motor vehicle  f o r  the t r ans -  

p o r t a t i o n  of property f o r  h i r e .  See genera l ly ,  Section 69-12- 

- 
101  (6) .  , XCR. ~t s p e c i f i c a l l y  includes tFle t rznspor ta t ion  sf 

s a r j a q e  and waste. I d .  A d ~ i t i o n a l l y  , although not expresssd by - 

s i a t u t e ,  it i s  implied i n  Sect ion  59-12-1OI(6), ZCA, t h a t  t h e  
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trmspcrta:ioil musz b e  of the  proper?-- of arochez ;a< not mezzly 

as  an inc ident  to some okher serv ice  o r  business of rhe person 

providing the t r a s g o r t a t i o n .  Ses qenerz l lv ,  Bcard of .5ailroad 

Commissioners v .  Gamble-3obinson Co., I l l  Xont. 4 4 1 ,  445-450 ,  

111 P.2d 306, 310-311 (1941). 

1 2 .  Applying t h e  law t o  t h e  f a c t s ,  i c  i s  c l e a r  t h a t  e l e -  

ments or' the d e f i n i t i o n  or' "motor c a z r i e r "  a r e  present  I n  "he 

t r znspor ta t ion  aspec t  of Reum' s  used t i r e  and whee l  opera t ions .  

Reum uses a motor v e h i c l e ,  t ~ a n s p o r t s  property (o r  garbage) , an2 

does so fo r  h i r e  f o r  o the r s .  +ll of these  a r e  su f r ' i c i en t ly  

c l e a r  from Lhe g iven  f a c t s  t o  requi re  no fur-cher e lzborz t ion .  

iiowever, i t  i s  a l s o  c l e a r  t h a t  Reum i s  engaged i n  a business  

o t h e r  than providing t r anspor tz t ion  and it i s  therer'ore neces- 

sary  t o  determine whether Beum's t r a n s ~ o r t a t i o n  a c t i v i t i e s  z r e  

mereby inc iden ta l  t o  such business .  

13. In motor c a r r i e r  law an analys is  of an i s sue  ~f t r ans -  

p o r t a t i o n  being merely i n c i d e n t a l  t o  another  se rv ice  o r  business  . 

i s  done through what i s  commonly r e f e r r e d  t o  a s  the  "primary 

business  t e s t . "  In  s w ,  f o r  t h e  prina-ry business  t a s t  t o  be m e t  

and cause the t r a n s p o r t a t i o n  element of a business t o  be catego- 

r i z e d  as  merely i n c i d e n t a l  t h e r e  must be: ( I )  a r e a l  nontranspor- 

t i o n  se rv ice ,  bus iness ,  o r  occupation t h a t  i s  p r inc ipa l  i n  r e l z -  

t i o n  t o  any t r a n s p o r t a t i o n  involved; and ( 2 )  t h e  t r anspor ta t ion  

element of the p r i n c i p a l  nontransportat ion se rv ice  must be i n c i -  

d e n t a l  -- i n  the  scope o f ,  done i n  f ~ r t h e r a n c e  o f ,  and c l e a r l y  

subordinate i n  r e l a t i o n  t o  the  p r inc ipa l  s e r v i c e ,  business ,  o r  
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occupation. 

and Deoartnent of Soc ia l  and Rehabi l i ta t ive  Services,  PSC Docket 

NO. T - 9 5 9 7 ,  25 37-47 (January, 1991). 

1 4 ,  Reum does have a  re~l nontrznsportat ion business.  I t  

i s  a  kind 'o f  salvage business i n  the  sensa t h a t  the  c o l l ~ c t e d  

uiad t i r e s  an2 whesls tre sold a s  se rv ice&le  o r  +s scrap. It 

i s  a kind of  r ecyc l ing  business i n  the  sense  t h a t  used t i r e s  ars 

processez 211d s o l d  a s  raw mater ia ls .  AZditionzlly , a1 thouqn 

Reum does not  view it "cis way, it i s  i n  Eact and law and sub- 

s tance a  garkaqe o r  v a s t s  business i n  t h e  sense t h a t  appzrent  

ILni ta t ions  i n  t h e  mrrket for raw mater ia ls  f r o m  used t i r + s  caus- 

es used t i r e s  t o  be "s torsd"  b u r i e d  i n  a  i a n 6 f i l l .  Rem does 

have t h e  f a c i l i t i e s ,  equipment, and z b i l i t y  t o  salvage, r e c y c l e ,  

and dispose of  used tires and wheels, 

1 5 .  From a i i  appearances the t r anspor ta t ion  element s f  

Reuml.s business  opera t ions  might f a l l  w i th in  the scope o f  and 

fur therance of t h e  nontransportat ion elements. Eowever, it can- 

not r e a d i l y  be conclude6 from the  given facts t h + t  the t ranspor-  

t a t i o n  provided by Rein i s  subordinats t o  h i s  salvage, recy- 

c l ing ,  o r  garbage opera t ions .  A t  'the s m e  time, the p o s s i b i l i t y  

t h a t  i t  is  subordinate ,  does e x i s t .  Therefore,  fo r  a meiningful 

decis ion on t h i s ,  nore  information i s  require2. For t h i s  r ea -  

son, and a s  e:cglained i n  paragraph 4 above, t h i s  proceeding m u s t  

be extended t o  ob ta in  addi t ional  given f z c t s  necessary t o  enzbLa 

a f i n a l  ru l ing .  
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16. In can, the PSC coccludes t'la", the  qdestio?? sf I z w ,  

i n s o f a r  a s  it dea l s  with t he  " v ~ h e r y  b ~ s i n e s s  t e s t i n  csznot  be 

answered s p e c i f i c a l l y  2s t o  R e m ' s  operat ions a n t i 1  f u r t h e r  in-  

. forination i s  obtainer'. Howevez, Reun's a p e r t t i o r ? ~ ,  In h i s  t i r e  

and wheel business ,  including t h e  gzrbage service a s s e c t  Ere a l l  

sub jec t  t o  app l i ca t ion  of t h e  prFmzq business tesk.  

1 7 .  The questiola'as t o  which c l a s s  of au thor i ty  i s  appl icz-  

b l e  t o  Reurn's operat ions has been answered. by EB 2 6 3 .  This leq-  

i s l a t i o n  permits Class D c a r r i e r s  t o  t r ansgor t  r scyclables .  The 

PSC concludes t h a t  t h e  appropr ia te  au thor i ty  f o r  Xeu?.m, if author- 

ity is requi red ,  i s  the re fo re  Class  D .  

PRELiMINR9Y 
DECLARATORY RULING 

1. I n  genera l ,  the  " p r i m ~ q  business t s s t "  i s  agpl icable  

t o  . salvage,  r ~ c y c l i n g  , and garbage operat ions,  when, a s  i n  a l l  

o ther  app l i ca t ions ,  t h e  t r znspor ta t ion  e lexent  i s  properly ca ta-  

gorized a s  " inc iden ta l . "  

2 .  The PSC s t a f ?  w i l l  make s p e c i f i c  inquiry t o  Reu? t o  

obta in  s u f f i c i e n t  i n f o m 2 5 i o n t o  enable t h e  PSC. to. i s s u e  2 De- 

c l a r a t o r y  Ruling s p e c i f i c a l l y  t o  Reum's operations.  The in foma-  

t i o n  suppl ied by Reum s h a l l  be "given f a c t s "  for  the  purpose of 

t h e  Declaratory Ruling. The information s h a l l  be required with- 

i n  2 0  days of s t a f f ' s  reques t -  
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3 .  
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3 .  The .PSC s t a f f  w i l l  sesJe  copies  o?  the  i n f s m a k i a a  

suppl ied by Reum on a l l  p a r t i e s  of recorc! and allow 28 days ta 

r e p l y  with arguments cn the appl ica t ion  o f  l a w  t o  t h e  f a c t s .  

Done and Date2 t h i s  2 1 s t  day o f  Auqtst ,  1 9 9 1  by a vote sf 

5-0. 

BY ORDER OF TEE MONTANA. PUBLIC SERVICE COP-MISSION 

4 // 
D A M Y  O B p G ,  V i c e  Ch5hinan 

Ann Peck 
Commission Secretary 

(SEAL) 

NOTE : Any in tergs tgd  pa r ty  may rtcuesk t k a t  t h e  Commission 
rsconsider t h i s  @ecisFon. A m o - c i ~ i l  t o  rec011sidez r i u ~ ~  
be filec! within t e n  ( 1 0 )  days. See Ax!! 38-2-6806. - 


