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DECLARATORY R U L I N G  

INTRODUCTION 

1. On Septe-mber 5 ,  1 9 9 1  t h e  Montana Public  Service Cornis- 

s ion  (PSC) i ssued  a Preliminary Declaratory Ruling (preliminary 

r u l i n g )  i n  t h e  above-ent i t led matter .  The prel iminary ru l ing  i s  

at tached a s  Appendix "A" and, by t h i s  re ference ,  incorporated 

here in  i t s  e n t i r e t y .  The prel iminary r u l i n g  descr ibes  t h e  

f a c t s ,  quest ion of  law, and prel iminary a n a l y s i s  r e l evan t  t o  

t h i s  Declaratory Ruling. 

2 .  The pre l iminary  ru l ing  answers seve ra l  quest ions pre- 

sented by Vern Reum, dba Tires-R-Us (Reum). I ts p r i n c i p a l  hold- 

ing ,  and the  only one remaining r e l e v a n t  f o r  f u r t h e r  d iscuss ion ,  

e s t a b l i s h e s  t h a t  " t h e  'primary bus iness  t e s t 1  i s  appl icable  t o  

salvage, recycl ing ,  and garbage opera t ions ,  when, a s  i n  a l l  oth- 

e r  app l i ca t ions ,  t h e  t r anspor ta t ion  element i s  properly catego- 

r i zed  as  ' i n c i d e n t a l ' . "  - S e e ,  Attachment " A , "  p. 7 ,  para .  1. 
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3 .  The p r e l i m i n a r y  r u l i n g  decided s e v e r a l  elements of t he  

proper  de t e rmina t ion  on Reum' s t r a n s p o r t a t i ~ ~  b2ir.g " i nc iden ta l1 '  

-- Reum has  a  r e a l  n o n t r a n s p o r t a t i o n  bus iness  and t h e  t r a n s p o r t a -  

t i o n  appears  t o  be  i n  t h e  scope of t h i s  bus ines s .  The only e l e -  

ment of t h e  t e s t  t h a t  could n o t  be determined under t h e  f a c t s  

t hen  p re sen ted  w a s  whether t h e  t r a n s p o r t a t i o n  element was subor-  

d i n a t e  t o  t h e  non t r a i l spo r t a t i on  elements.  =, id., p. 6 ,  p a r a .  

1 5 .  An answer t o  t h i s  ques t ion  w i l l  s a t i s f y  t h e  t h i r d  element 

of " i n c i d e n t a l "  (be ing  c l e a r l y  subord ina te )  and a l s o  enable  t h e  

PSC t o  determine i f  t h e  appearance t h a t  t h e  t r a n s p o r t a t i o n  i s  

" i n  t h e  scope o f "  i s  a l s o  t r u e .  

4 .  I n  t h i s  r e g a r d ,  t h e  pre l iminary  r u l i n g  holds  t h a t  " t h e  

q u e s t i o n  of law, i n s o f a r  a s  it d e a l s  w i th  t h e  'pr imary bus iness  

t e s t , '  cannot be answered s p e c i f i c a l l y  a s  t o  Reum's o p e r a t i o n s  

u n t i l  f u r t h e r  i n fo rma t ion  i s  obtained."  - See,  id., p.  7 ,  pa r+ .  

16.  For t h i s  r ea son  t h e  PSC d i r e c t e d  i t s  s t a f f  t o  o b t a i n  f u r -  

t h e r  informat ion from Reum and provide an oppor tun i ty  f o r  i n t e r -  

e s t e d  persons t o  comment on t h e  in format ion  rece ived .  

5 .  On October 1, 1 9 9 1  s t a f f  i s s u e d  a S t a f f  Inqu i ry  t o  

Reum. On October 2 1 ,  1991 R e u m  f i l e d  a response.  Reurn's Re-  

sponse con ta ins  a d d i t i o n a l  g iven  f a c t s  f o r  t h e  purDose of  t h i s  

Dec la ra tory  Ruling.  On October 25 ,  1991 s t a f f  i s sued  a Notice 

of Opportunity f o r  F u r t h e r  Coment  t o  i n t e r e s t e d  persons.  On 

November 13,  1991 Wee Haul Garbage, Inc .  ( W e e  Haul) f i l e d  con- 

ments. On December 3 ,  1 9 9 1  Browning-Ferris I n d u s t r i e s  of Yon- 



DBCRZT NO. T-9588 3 

t a n a ,  I n c ,  (3F%), f i l e 6  comments. Reax has  f i l e d  l e t t e x s  repby- 

i ng  t o  Wee a a u l  and 371. 

Analys i s  

6 ,  Reum's response t o  t h e  PSC'  s s t a f f  i n q u i r y  c o n s t i t u t e s  

given f a c t s  f o r  t h e  purpose of t h i s  Dec la ra tory  Ruling. It was 

reques ted  t o  permi t  t h e  PSC t o  apply  t h e  law expressed i n  t h e  

pre l iminary  r u l i n g  t o  R e u m ' s  o p e r a t i o n s .  A s  i n d i c a t e d  i n  t h e  

pre l iminary  r u l i n g  t h e  remaining a n a l y s i s  bears  on whether 

Reum's t r a n s p o r t a t i o n  a c t i v i t i e s  a r e  i n c i d e n t a l  ( s p e c i f i c a l l y ,  

t h e  "subord ina te  t o "  element or' be ing  " i n c i d e n t a l " )  t o  h i s  sal- 

vage, r e c y c l i n g ,  and garbage a c t i v i t i e s .  

7 .  Reum has  an i n i t i a l  invesAtment of $13,000 i n  equipment 

(two t r u c k s  and one t r a i l e r )  used f o r  t h e  t r a n s p o r t a t i o n  o f  used 

t i r e s  and wheels. The p r e s e n t  v a l u e  o f  Llis equipmect i s  e s t ima t -  

ed a t  $11,000. R e u m ' s  annua l  t r a n s p o r t a t i o n  p a y r o l l  i s  $3,120. 

H i s .  o t h e r  t r a n s p o r t a t i o n  o p e r a t i n g  expenses t o t a l  $10,937.20 

annua l ly .  H i s  annua l  g r o s s  revenue from t h e  t r a n s p o r t a t i o n  e l e -  

ment of  h i s  ope ra t ions  i s  $8,320, 

8 .  Reum has  an  i n i t i a l  i n v e s t x e n t  of  $94,150 i n  r e a l  prop- 

e r t y  ( land and b u i l d i n g s )  and equipment ( t o o l s ,  compressors,  

i n f l a t o r ,  b u f f e r s ,  s l i c e r ,  t r u c k s  and t r a i l e r s ) .  The p r z s e n t  

va lue  of a l l  of t h i s  i s  e s t ima ted  a t  $133,550. Reum's annual  

non t r anspor t a t i on  p a y r o l l  i s  $36,200. H i s  o t h e r  nontranporta-  

t i o n  ope ra t ing  expenses t o t z l  $29,992.84 annua l ly .  H i s  annual  
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g r o s s  revenue from t h e  non t r anspor t a t i on  e lements  of h i s  opera- 

t i o n s  i s  566,080. 

9 .  Comparing Reum's t r a n s p o r t a t i o n  and non t r anspor t a t i on  

a s p e c t s ,  it i s  c l e a r  t h a t  Reum's p r i n c i p a l  b u s i n e s s  investment 

and ope ra t ion  c o s t s  and revenue a r e  i n  non t r ans9or t a t i on  func- 

t i o n s .  I n  f a c t ,  t r a n s p o r t a t i o n  i s  a  sma l l  p a r t  of  Reum's opera- 

t i o n s  -- comparat ively ,  l e s s  than ten  p e r c e n t  of investment,  

less . t h a n  2 5  p e r c e n t  or' ope ra t ing  expenses ,  and l e s s  than 15 

p e r c e n t  of g ross  revenues .  T h e  PSC determines  t h a t  Reum's t r a n s -  

p o r t a t i o n  ope ra t ions  a r e  subord ina te  t o  h i s  non t r znspor t a t i on  

o p e r a t i o n s .  

1 0 .  Wee Hau l ' s  and BFI1s  comments bear  on Reum's opera- 

t i o n s  being an u n r e a l i s t i c  and u n p r o f i t a b l e  r e c y c l i n g  bus ines s ,  

d i s g u i s i n g  h i s  t r u e  p r o f i t a b l e  ven tu re  -- a  garbage bus iness .  

T h i s ,  however, makes no d i f f e r e n c e .  Th i s  r u l i n g  bears  on R e l m '  s 

o p e r a t i o n s  t o t a l .  t o t a l ,  Reum' s o p e r a t i o n s  a r e  r ecyc l ing ,  

s a lvage ,  and garbage.  This  r u l i n g  i s  n o t  con f ined  t o  t h e  recy- 

c l i n g  aspec ts  of Reum's  bus ines s  ope ra t ions .  

Dec la ra tory  Ruling 

11. Under t h e  f a c t s  p resen ted  and analyzed i n  t h e  Prel imi-  

nary Declaratory Rul ing (Attachment "A")  and t h i s  Declara tory 

Rul ing,  having been advised  of a l l  premises and having consid- 

e r e d  t h e  same, t h e  PSC dete-mines a s  fo l lows .  Reum i s  engaged 

i n  a  used t i r e  and wheel r ecyc l ing ,  sa lvage  and d i sposa l  busi-  

n e s s .  The bus iness  o p e r a t i o n  of r e c y c l i n g ,  s a lvage  and d i s p o s a l  
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i s  h i s  p r i n c i p a l  b u s i n e s s .  RS~L%'s t r a n s ~ s r t a i i o n  of  used t i r e s  

sad wheels from v a r i o u s  t i r z  bcsl-gesses t o  Reurn's f a c i l i t y  i n  

Polson ,  Montana, f o r  a  f e e ,  i s  i n c i d e n t a l  t o  t h i s  p r i n c i p a l  bus i -  

ne s s .  This  t r a n s p o r t a t i o n  by R e m  i s  unregula ted  p r i v a t e  ca r -  

r i a g e  as being an i n c i d e n t  t o  t h e  conduct  of a  non t r anspor t a t i on  

b u s i n e s s  under t h e  primary bus ines s  t e s t .  

Done and Bated t h i s  1 7 t h  day of December, 1 9 9 1  by a  v o t e  of 
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BY ORDER O F  THE MONTANA PUBLIC SERVICE C O ~ X I S S I O N  

BOB ANDER ON, Commissioner A 

As& 

nn Peck 
~ - 

Commission Sec re t a ry  

(SEAJ;) 

NOTE : .Any  i n t e r e s t e d  p a r t y m a y  r e q u e s t  t h a t  t h e  Commission 
' recons ider  t h i s  d e c i s i o n .  A motion t o  r econs ide r  mst 

be f i l e d  w i t h i n  t s n  (10) days .  See ARM 38.2 .4806 .  


