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DEPARTMENT OF PUBLIC SERVICE REGULATION 
BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MONTANA 

IN THE MATTER OF L&B BUSING, INC., ) TRANSPORTATION DIVISION 
A Motor Carrier, PSC No. 8990, 1 
Complaint by the Montana Public 1 DOCKET NO. T-9933 
Service Commission, Concerning ) 
Operations Outside of the Scope of ) ORDER NO. 6165 
Authority. 1 

FINAL ORDER 

FINDINGS OF FACT 

1. On September 10, 1992 the Montana Public Service Com- 

mission (PSC) issued a Notice of Proposed Agency Action against 

L&B Busing, Inc. ( L & B ) .  The action was to consider whether L&B 

had conducted motor carrier operations in excess of its existing 

authority and therefore in violation of provisions of Title 69, 

Chapter 12, MCA. 

2. On October 6,  1992 L&B filed its Response to Notice of 

Proposed Agency Action. The response essentially agreed to all 

material facts underlying the PSC's proposed action, but ques- 

tioned whether a proper construction of L&B1s certificate actual- 

ly barred L&B from conducting the kind of operation that it did 

conduct. L&B tendered an acceptable fine of $150, contingent on 

the PSC's final determination of the meaning of L&B1s certifi- 

cate as a matter of law. On November 16, 1992 L&B submitted a 

brief in support of its position. 
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3. L&B i s  a motor c a r r i e r ,  au thor ized  under I n t r a s t a t e  

C e r t i f i c a t e  of Pub l i c  Convenience and Necess i ty ,  PSC No. 8990, 

t o  t r a n s p o r t  passengers  i n  c h a r t e r  s e r v i c e ,  C la s s  B ,  between a l l  

p o i n t s  and p l a c e s  i n  t h e  s t a t e  of Montana, b u t  wi th  expressed 

l i m i t a t i o n  t h a t  " t r a n s p o r t a t i o n  i s  r e s t r i c t e d  t o  t r a f f i c  o r i g i -  

n a t i n g  i n  and r e t u r n i n g  t o  R a v a l l i  County, Montana." 

4 .  L & B ' s  motor c a r r i e r  ope ra t ion  i n  q u e s t i o n  occur red  i n  

o r  about March, 1 9 9 2 .  A t  t h a t  t i m e  L&B, ope ra t ing  s o l e l y  under 

i t s  a u t h o r i t y  i n  PSC No. 8 9 9 0 ,  p ro -~ ided  a c h a r t e r  s e r v i c e  t a r -  

i f f e d  and pa id  from Florence ,  R a v a l l i  County, Montana, t o  

Helena, L e w i s  and Clark  County, Montana, and r e t u r n .  The se r -  

v i c e  was provided t o  a group known a s  t he  Westside Senior  C i t i -  

z e n ' s  Bowling League, t h e  members boarding and unboarding a s  fo l -  

lows: fou r  members i n  F lorence ,  R a v a l l i  County, Montana; t h i r -  

t y - t h r e e  members i n  Missoula,  Missoula County, Montana; and s i x  

members i n  Drummond, Gran i t e  County, Montana. 

CONCLUSIONS OF LAW 

5.  A l l  f i n d i n g s  of f a c t  which proper ly  can be considered 

a s  conclusions  of law and should be s o  considered t o  p re se rve  

t h e  i n t e g r i t y  of  t h i s  o rde r  a r e  incorpora ted  h e r e i n .  

6 .  The PSC has  j u r i s d i c t i o n  over L&B and t h i s  ma t t e r  pur- 

suan t  t o  T i t l e  6 9 ,  MCA. A l l  procedures and proceedings have 

been conducted according t o  law. 

7 .  The s o l e  ques t ion  i s  one of law and concerns whether 

t h e  proper meaning of L & B 1 s  expressed l i m i t a t i o n  t h a t  " t ranspor -  
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t a t i o n  i s  r e s t r i c t e d  t o  t r a f f i c  o r i g i n a t i n g  i n  and r e t u r n i n g  t o  

Rava l l i  County, Montana" encompasses t h e  above- iden t i f i ed  March, 

1 9 9 2 ,  t r a n s p o r t a t i o n  movement by L&B. The key o r  de te rmina t ive  

word i n  t h i s  l i m i t a t i o n  appears t o  be t h e  word " t r a f f i c . "  

8 .  L & B  a rgues  t h a t  t h e  language i n  t h e  a u t h o r i t y  can be 

construed t o  permi t :  ( a )  "open door" c h a r t e r  s e r v i c e  charged 

from and t o  R a v a l l i  County, r ega rd l e s s  of  where passengers board 

o r  unboard; ( b )  "open door"  c h a r t e r  s e r v i c e  charged from and t o  

R a v a l l i  County s o  long as some of t h e  c h a r t e r i n g  pa r ty  members 

board and unboard a t  t h a t  county; o r  ( 3 )  " c l o s e d  door" c h a r t e r  

s e r v i c e  charged from and t o  Rava l l i  County w i t h  a l l  c h a r t e r  mem- 

b e r s  boarding and unboarding only a t  R a v a l l i  County. L&B a rgues  

t h a t  t h e  c o r r e c t  c o n s t r u c t i o n  i s  the  second one -- open door ser- 

v i c e  f o r  c h a r t e r  members i s  au thor ized  s o  long  as some members 

board and unboard i n  R a v a l l i  County. The PSC d i sag rees  and de- 

termines  t h a t  t h e  t h i r d  cons t ruc t ion  i s  t h e  c o r r e c t  one f o r  r ea -  

sons which w i l l  be expla ined .  

9 .  L&B r e f e r e n c e s  comments provided t o  t h e  PSC i n  an ea r -  

l i e r  r e l a t e d  P e t i t i o n  f o r  Declara tory Ruling (dismissed Septem- 

b e r  1, 1 9 9 2 ,  PSC Docket No. T-9904, Order No. 6133)  wherein 

Kars t  S tage  (Kar s t )  commented (August 4 ,  1992) t h a t  "so long as 

t h e  cha r t e r ed  v e h i c l e  does o r i g i n a t e  and t e r m i n a t e  wi thin  t h e  

des igna ted  t e r r i t o r y "  t h e  i n t e g r i t y  of t h e  c h a r t e r  concept i s  

n o t  des t royed when t h e  c h a r t e r  s e rv i ce  accommodates a few ind i -  

v i d u a l s  who, f o r  v a r i o u s  reasons ,  jo in  o r  s e p a r a t e  from the  main 

p a r t  of t h e  c h a r t e r  group. Kars t  suggested t h a t  " t r a f f i c "  i s  
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t h e  c h a r t e r e d  equipment and t h e  main p a r t  of t h e  group, t h a t  a  

m i n o r i t y  of members of a  c h a r t e r i n g  group be permit ted a  k ind  of 

f l e x i b i l i t y ,  and t h a t  L & B 1 s  r e s t r i c t i o n  d id  n o t  contemplate a  

c l o s e d  door o p e r a t i o n  i n  t h i s  c o n t e x t .  

10.  The PSC i s  no t  i n c l i n e d  t o  specu la t e  on the  v a l i d i t y  

o f  t h e  p o i n t s  r a i s e d  by Kar s t .  Even i f  they a r e  v a l i d ,  t h e y  a r e  

n o t  a p p l i c a b l e  h e r e i n .  I n  t h e  t r a n s p o r t a t i o n  movement conducted 

by L&B t h e  s i g n i f i c a n t  "main p a r t "  of t h e  group -- 39 of t h e  43 

passengers  -- boarded and unboarded o u t s i d e  of Rava l l i  County. 

However, i n fo rma l ly ,  t h e r e  does no t  appear t o  be  any l e g a l  o r  

p r a c t i c a l  r ea son  f o r  t h e  PSC t o  e i t h e r  r e q u i r e  o r  p r o h i b i t ,  i n  a  

c a s e  where one o r  two members of a  c h a r t e r i n g  group of t h i s  s i z e  

would be accommodated a s  a  cou r t e sy  o r  convenience o r  n e c e s s i t y ,  

some s p e c i a l  arrangements i n  boarding o r  unboarding o r  j o i n i n g  

o r  s e p a r a t i n g  from t h e  main group. 

11. L&B comments t h a t  " t r a f f i c "  might a l l u d e  t o  " t h e  vehi-  

c l e "  o r  o t h e r  a c t u a l  "means of conveyance" on t h e  highways f o r  

t h e  purposes of t r a v e l ,  n o t  t h e  passengers  w i t h i n  such. L&B 

c i t e s  t o  S e c t i o n  61-1-401, MCA ( t r a f f i c  c o n t r o l  s t a t u t e ) ,  t o  sup- 

p o r t  t h i s  d e f i n i t i o n .  L&B argues under t h i s  s t a t u t e  t h a t  t h e  

word " t r a f f i c "  i n  L & B ' s  a u t h o r i t y  l i m i t a t i o n  i s  t h e r e f o r e  t h e  ve- 

h i c l e  -- it i s  t h e  v e h i c l e  t h a t  must o r i g i n a t e  and r e t u r n  t o  

R a v a l l i  County, The PSC n e i t h e r  ag rees  o r  d i s ag rees  w i t h  L&B1s 

i n t e r p r e t a t i o n  of t h e  c i t e d  s t a t u t e ,  b u t  would note  t h a t  t h e r e  

appears  t o  be some argument t h a t  " t r a f f i c "  could a l s o  r e f e r  t o  

t h e  passengers  w i t h i n  a  v e h i c l e .  However, it makes no d i f f e r -  
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ence  i n  t he  ma t t e r  a t  hand a s  t h i s  c i t e d  s t a t u t o r y  d e f i n i t i o n  

p e r t a i n i n g  t o  t r a f f i c  c o n t r o l  i s  n o t ,  i n  any reasonable  i d e n t i f i -  

able way, a p p l i c a b l e  i n  t h e  con tex t  of motor c a r r i e r  a u t h o r i -  

t i es .  

1 2 .  L&B a l s o  comments t h a t  i f  i t s  l i m i t a t i o n  was t o  apply 

t o  people ,  t h e  word " t r a f f i c "  would have been rep laced  by "pas- 

s enge r s "  and t h a t  t h e  r e s t r i c t i o n  w a s  s p e c i f i c a l l y  w r i t t e n  n o t  

t o  i nc lude  t h a t  language.  The PSC d i s a g r e e s .  Motor c a r r i e r  au- 

t h o r i t i e s  have been i s s u e d  by t h e  PSC f o r  w e l l  over h a l f  a  centu- 

r y .  During t h a t  t i m e  many d i f f e r e n t  commissioners, s t a f f  mem- 

bers, a p p l i c a n t s ,  and i n t e r v e n o r s  have p a r t i c i p a t e d  i n  d r a f t i n g  

t h e  a u t h o r i t i e s  t h a t  e x i s t  today.  There has  never been an e f -  

f o r t  on t h e  p a r t  o f  t h e s e  p a r t i c i p a n t s  t o  make a l l  of t h e  lan-  

guage used i n  a u t h o r i t i e s  a b s o l u t e l y  u n i f i e d  o r  un ive r sa l .  Nev- 

e r t h e l e s s ,  t h e r e  i s ,  and always has been, a  u n i v e r s a l  o v e r a l l  

c o n t e x t  governing t h e  meaning of any p a r t i c u l a r  words o r  phrases  

used i n  passenger o r  p r o p e r t y  a u t h o r i t i e s .  I n  L & B ' s  a u t h o r i t y ,  

t h e  language " t r a n s p o r t a t i o n  i s  r e s t r i c t e d  t o  t r a f f i c  o r i g i n a t -  

i n g  i n  and r e t u r n i n g  t o "  could have been s t a t e d  i n  o t h e r  ways. 

I t  might  have even been s t a t e d  i n  b e t t e r  ways. However, t h a t  i s  

inconsequent ia l .  The language i t s e l f  i s  n e i t h e r  ambiguous nor 

u n c l e a r  on i t s  f a c e ,  i n  con tex t  of motor c a r r i e r  r egu la t ion .  

13 .  The word " t r a f f i c "  i n  t h e  L & B t s  expressed l i m i t a t i o n  

" t r a n s p o r t a t i o n  i s  r e s t r i c t e d  t o  t r a f f i c  o r i g i n a t i n g  i n  and r e -  

t u r n i n g  t o "  c l e a r l y  i s  a  shorthand means of r e f e r r i n g  back t o  

L & B 1 s  au thor ized  " c h a r t e r  opera t ions"  o r  " c h a r t e r  s e r v i c e s , "  
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The word " t r a f f i c "  i n  L & B 1 s  a u t h o r i t y  has  no o t h e r  meaning than  

what L & B ' s  a u t h o r i t y  pe rmi t s  -- "passengers  i n  c h a r t e r  s e r -  

v ice . "  Under L&B1s a u t h o r i t y ,  t h e  passengers  i n  c h a r t e r  s e r v i c e  

must o r i g i n a t e  (pas senge r s  board) and r e t u r n  (passengers  

unboard) t o  R a v a l l i  County. 

14. L & B  a l s o  comments t h a t  t h e  p u b l i c  convenience and ne- 

c e s s i t y  r e q u i r e s  t h a t  i t s  argued i n t e r p r e t a t i o n  be t h e  one adopt- 

ed by t h e  Commission. I t s  comments on t h i s  po in t  inc lude  t h a t  

c h a r t e r i n g  groups are n o t  always geograph ica l ly  cohesive -- 
t h e r e  could be sma l l  groups of members i n  s e v e r a l  coun t i e s ,  f o r  

example. Even i f  L & B ' s  arguments a r e  sound and would f u r t h e r  

t h e  pub l i c  i n t e r e s t ,  t hey  cannot be  upheld he re .  There i s  a  

proper and l awfu l  means t o  ob ta in  c e r t i f i c a t e s  of publ ic  conve- 

nience and n e c e s s i t y  and thereby m e e t  such needs ( a p p l i c a t i o n  

f o r  a u t h o r i t y ) ,  b u t  t h a t  proper and l awfu l  means does no t  i n -  

clude ope ra t ions  o u t s i d e  of e x i s t i n g  a u t h o r i t y  o r  cons t ruc t ion  

of e x i s t i n g  pe rmi t s  s o  a s  t o  permit  t h e  meeting of such need. 

15 .  L&B a l s o  comments t h a t  c l o s e d  door c h a r t e r s  would be  

pu t  i n  v i o l a t i o n  by members dec id ing  t o  j o i n  o r  separa te  from 

t h e  main group a t  l o c a t i o n s  o t h e r  t h a n  c h a r t e r  p lans  allow. L&B 

s t a t e s  t h a t  t h e  c a r r i e r  providing t h e  c h a r t e r  s e rv i ce  would have 

l i t t l e  c o n t r o l  over  t h i s .  The PSC determines  t h a t  t h i s  i s  incon- 

s equen t i a l  t o  t h e  m a t t e r  a t  hand. However, a s  a l s o  s t a t e d  

above, i n fo rma l ly ,  t h e r e  does no t  appear  t o  be  any l e g a l  o r  prac- 

t i c a l  reason f o r  t h e  PSC t o  e i t h e r  r e q u i r e  o r  p r o h i b i t ,  i n  a  

case  where one o r  two members of a  c h a r t e r i n g  group would be ac- 
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cornmodated as  a cou r t e sy  o r  convenience o r  n e c e s s i t y ,  s o m e  spe- 

c i a l  arrangements i n  boarding o r  unboarding o r  j o in ing  o r  sepa- 

r a t i n g  from t h e  main group. 

1 6 .  For t h e  above reasons ,  being f u l l y  appr i sed  of a l l  

p remises ,  t h e  PSC determines t h a t  i n  t h e  above- iden t i f i ed  March, 

1992, t r a n s p o r t a t i o n  movement, L&B has  opera ted  i n  excess  of  i t s  

a u t h o r i t y .  L&B1s a u t h o r i t y  does n o t  i nc lude  any c e r t i f i c a t e  

t h a t  t h e  p u b l i c  convenience and n e c e s s i t y  r e q u i r e  such opera- 

t i o n s .  Operat ions  i n  excess  of a u t h o r i t y  a r e  i n  v i o l a t i o n  of 

Sec t ion  69-12-312(1), MCA, which p r o h i b i t s  t h e  t r a n s p o r t a t i o n  of 

passengers  w i thou t  f i r s t  having ob ta ined  t h e  proper  a u t h o r i t y .  

ORDER 

1. A l l  f i n d i n g s  of f a c t  and conc lus ions  of law which prop- 

e r l y  can be cons idered  a s  an o rde r  and should be so  considered 

t o  p re se rve  t h e  i n t e g r i t y  of  t h i s  o r d e r  a r e  incorpora ted  here- 

i n .  

2. I T  I S  HEREBY ORDERED t h a t  L&B Busing, I n c . ,  s h a l l  pay 

a  f i n e  of $150 ( a l r eady  paid ,  November 2 ,  1992) .  

Done and Dated t h i s  10 th  day of  December, 1992 by a  v o t e  of 

5 -0 .  
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BY ORDER OF THE MONTANA PUBLIC SERVICE COMMISSION 

L A  

CE W .  "RALLY" MERCER, V i c e  C h a i r m a n  

\-bJk&-45- 
BOB ANDERSON, C o m m i s s i o n e r  

I . 
- \ /  4v,- 

B. DRIsCOLL, C o m m i s s i o n e r  

ATTE T &Ad- 
K a t h l e n e  M .  A n d e r s o n  
C o m m i s s i o n  S e c r e t a r y  

NOTE : A n y  in teres ted p a r t y  m a y  request t h a t  t h e  C o m m i s s i o n  
reconsider t h i s  decis ion.  A m o t i o n  t o  reconsider m u s t  
be f i l e d  w i t h i n  t e n  ( 1 0 )  days. See ARM 3 8 . 2 . 4 8 0 6 .  


