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Q. Do you think that such an approach to Yolks Wind, being in the position that 
you stated they were in, would have been a reasonable step to have taken? 
A. Not knowing all of the circumstances, it may have been. 

Tr. at pp. 106-107. 

The post-hearing initial brief of North Western comments on the reasonableness of this 

possibility, but contradicts itself and witness testimony. The brief asserts North Western could 

"not have reasonably acquired either of these projects for utility ownership outside of a 

competitive solicitation process," NWE Initial Br. p. 12 (Apr. 6,2012), but NorthWestern's 

witness Mr. Fine made clear that "negotiations [that] take place outside of a competitive 

solicitation," Tr. at p. 62, had been previously conducted by NorthWestern-presumably, they 

were not conducted in bad faith . 
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The Commission's precedent on this matter is unclear. Were a QF project ineligible for 

the standard offer, it would have to be bid competitively. Commn. Ord. 7068b p. 28 

(June 22,2010). But a QF that is 10 MW or under, and which already has a power purchase 

agreement, could be considered an opportunity resource acquirable outside of a competitive 

solicitation so long as the judgment used to evaluate and select such a resource is documented. 

Admin. R. Mont. 38.5.8212(3). 

The post-hearing brief notes that Volkswind "would expect to sell the projects for an 

amount that represented the higher QF rates." NWE Initial Br. at p. 12. This is supposition, and 

there is no record evidence to back it, as there might otherwise have been had NorthWestern 

approached the developer. Moreover, the supposition's inference is contradicted by the logic of 

the briefs next representation which, truly enough, notes that construction risk inheres to the 

builder of a project. In shedding this risk, it follows that Volkswind would have been willing to 

settle for a lower price. The supposition is also counterintuitive more broadly because power 

purchase agreements incorporate a cost of risk that utilities' rate-basing the same assets do not 

bear, at least not to the full extent that an independent power producer does. 

3. Maintaining contact pro-actively with the 106 unsolicited inquiries from 

project developers the company received in recent years. 

NorthWestern conceded that, despite a requirement imposed on NorthWestern to acquire 

CREPs or purchase from CREPs, the utility allowed the process to be more "driven by the 

project developer rather than North Western." Tr. at pp. 59-60. Under fUlther examination, 
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North Western witness David Fine noted that for projects like CREPs, which have small 

capacities, it is unreasonable to expect a project developer to exist absent a power purchase 

agreement with a load-serving utility. He characterized the relationship between such parties as 

"symbiotic," requiring activity on the utility's part, not merely the developer's. Tr. at pp. 100-

101. 

4. Expressing an explicit preference for build-own-transfer arrangements. 

Taking this step may have discouraged celtain 2009 RFI respondents that may have 

resulted in CREP-eligible projects from seriously pursuing efforts relative to the RFI. Tr. at 

pp.48-49. 

5. Issuing a new competitive solicitation in 2011. 

If, as NOlthWestern testified, CREPs would not result from further efforts of the kind 

listed above to engage 2009 RFI respondents or QF owners-a position asserted but not 

convincingly evidenced-NorthWestern should have started over in 2011 by taking the 

reasonable step of beginning anew an RFI process to identify CREPs. This is the step 

recognized by statute (Mont. Code Ann. §§ 69-3-2005(1), 69-8-419(2) (2011)) Commission 

Rules (Admin. R. Mont. 38.5.2010(1), 38.5.8212(2)) NorthWestern's own practice as 

contemplated in the last two Electricity Supply Resource Procurement Plans (Plans), and the 

Commission's Order on the present Petition. The steps above flow from the 2009 RFI or 

bilateral negotiations (sometimes with QFs that already have PPAs that may eventually result in 

- energy sales to North Western). If a CREP could not plausibly arise from those steps, initiating 

an RFI was an obvious step to take. The 2011 Plan speaks of potentially acquiring "CREP

eligible resources that may bid into competitive processes," but notably does not contemplate the 

initiation of one, which is unreasonable. 

The fact that North Western simply seemed to dismiss the potential of any negotiation 

. with third parties who were either 2009 RFI respondents or QF owners, and also did not issue an 

RFI, indicates a lack of seriousness with regard to fulfilling its obligations under the law. Again, 

the record shows that North Western took no steps at all following its filing of a petition for a 

waiver--even though such steps would be admissible and should be considered in this record 

prior to the closing of the evidentiary hearing on this matter in February 2012. Tellingly, 
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NOlih Western's 2011 Plan-the document that indicates what a utility ' s plans are with respect to 

- acquisition of resources, including CREPs-contains no discussion of the steps NorthWestern is 

taking with regard to CREPs except a reference to the petition for a waiver from compliance. 

NWE 2011 Plan pp. 78-79 (Dec. 15, 2011). A petition for a waiver cannot plausibly be the one 

and only reasonable step to comply with this legal obligation. Yet, NorthWestern appears to 

have assumed merely that it would receive a waiver, and did not reasonably make attempts 

otherwise to comply with the law. 

Finally, I am perplexed that the applicant made reference to the cost cap in the initial 

petition and in its post-hearing briefs, but represented at the hearing: "This docket is not about 

the cost caps. It' s important to realize that if this docket was about cost caps, NorthWestern 

would [not] be asking for a waiver. It wouldn't need to ask for a waiver." Tr. at p. 17. 

North Western offered no record evidence of what "an equivalent quantity of power over the 

- equivalent contract term" (i .e., in this case, 25 or fewer MWs over a long period) would cost. 

Mont. Code Ann. § 69-3-2007(1). This is unfortunate, given that the Commission's 

administrative rules do contemplate a waiver's issuance in the event that a cost cap would be 

exceeded, but provides that a waiver may only be issued with respect to a project's potentially 

exceeding a cost cap if, in the first instance, "all reasonable steps" have been taken. Admin. R. 

." Mont. 38.5.8301 (4) . The cost cap argument is an aspect of this law that it was not prudent to 

exclude from the present application. 

TRAVIS KA VULLA, Chairman (concurring) 


